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About this Benchbook

This Benchbook provides a quick reference to key domestic violence legal issues in
Ohio. The three courtroom contexts where domestic violence is most likely to be at
issue: criminal proceedings, protection order proceedings and parenting proceedings,
are paid particular attention. In addition, applicable federal laws, especially firearms
restrictions are discussed. Supplementing the legal discussion in this Benchbook, the
reader will find general information about the dynamics of domestic violence and best
practice suggestions throughout the text. This supplementary information has been
included primarily to address safety concerns that accompany the legal issues in all
cases involving allegations of domestic violence, and to place each court proceeding
into its larger context.

The reader is also directed to review the endnotes, when further research is desired.
Especially useful to the author in developing the Benchbook is the detailed discussion
of Ohio domestic violence legal issues included in Ohio Domestic Violence Law by Ronald

B. Adrine and Alexandria M. Ruden (West Group 2000). Cross-references to that
significant resource have been included throughout the Benchbook.

Although this Benchbook is intended for use by judges and magistrates, the information
contained should be useful to law enforcement officers, attorneys, court personnel, and
domestic violence service providers.

While this Benchbook is not intended to be an authoritative statement on the legal
solutions to domestic violence, it does report current scientific and legal research.
Furthermore, it represents the best professional judgment of the author and those

collaborating in this project to stop the cycle of domestic violence. Similarly, it is noted
the opinions and conclusions expressed in this publication are those of the author and
do not necessarily reflect the views of the Department of Justice or the State of Ohio,
Office of Criminal Justice Services.

A word about gender references. Domestic violence laws in Ohio are gender-neutral
and legal remedies are equally available to men and women. The laws may be gender
neutral, but the reality of domestic violence is not. By every reliable measure, including

published United States Department of Justice and F.B.I. crime statistics, domestic
violence - violence between intimate partners - is overwhelmingly a crime committed
by men and against women. The language of this Benchbook reflects that reality,
especially where forcing a contrary phrasing would be confusing or dishonest, and is
not meant to diminish the importance of cases where the victim is male or the perpetrator
is female.
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ourts have an obligation to carry out the legislative
goals to protect the victims of domestic violence.

- The Supreme Court of Ohio, by unanimous opinion, Felton v. Felton (1997), 79 Ohio St.3d 34



What is domestic
violence?

Professional Competence in
Domestic Violence Cases

Unlike crimes of violence involving strangers, domestic violence cases tend to
show up repeatedly on the court’s docket in cases between the same parties, but

with increasing severity of violence. Understanding the What, Why, Who and
When of domestic violence cases,! as well as How to manage such cases is

essential to competent judicial decisions. A failure to achieve such understanding
can severely damage the lives of the victim, the offender, the children and even

the judge.

Domestic Violence: The What

* Behavioral Definition: Judicial understanding starts with
recognizing that the behavioral definition of domestic violence is more
comprehensive than the legal definition: “Domestic violence is a pattern
of assaultive and coercive behaviors, including physical, sexual, and
psychological attacks, as well as economic coercion, that adults or
adolescents use against their intimate partners.” Some aspects of this
pattern which should prove interesting to judges include:2

» Domestic violence differs from stranger violence in that it consists of
a variety of behaviors, some criminal and some not, but all of which
indicate a pattern of abusive control.

» Domestic violence is not an isolated event, but episodes that interact
in a pattern to control the abused party.

» Perpetrators often commit acts that appear aimed at children,
property, or pets, which are used to control or punish the intimate
partner.

» Research of heterosexual couples indicates that a woman’s
motivation for using physical force is self-defense, while men use
physical force for power and control.

» The consequences of domestic violence are often lethal, with one-
third of all female homicide victims in this country being killed by a
husband or boyfriend.

Domestic Violence: The Why

What causes domestic
violence?

¢ It Is Learned Behavior: Domestic violence behaviors are

learned through observation beginning in childhood and later through
reinforcement, including when the legal system fails to hold the

offender accountable. It is repeated because it works. It works to control
the victim through fear and intimidation. Because it is learned behavior, it
can be changed with sufficient motivation such as a strong court holding
the batterer accountable.3



* It Is Not Anger: Domestic violence is not “out of control” behavior.
Violence is directed, together with other tactics such as threats, gifts,
promises, isolation, and financial restraints, to establish control over or
punish victims. That the abuser does not typically choose the same tactics
with bosses, co-workers or friends demonstrates his anger is under
control and “anger management” is a misguided solution.

* It Is Not Substance Abuse: While substance abuse does not
excuse domestic violence, it is relevant because it can increase the lethality
of the violent behavior and must be considered in safety issues for the
victim, children, and community. It is also relevant to treatment: experts
say changing domestic violence behavior is impossible without also
stopping the substance abuse, so concurrent treatment, or in-patient
substance abuse treatment followed by mandatory batterer intervention
treatment, is advisable.

* It Is Not the Victim: Research shows there is no common
psychological profile or demographic characteristic for battered women.
Rich and poor and all races are victims of domestic violence.
Victimization as result of domestic violence is not more likely if the
woman was abused as a child or in a prior relationship Research shows
that no victim behavior could alter the perpetrator’s violent behavior.

Domestic Violence: The When

When is domestic * Separation Violence: The chances of domestic violence escalating
g into homicide increase significantly when the perpetrator believes that the

violence most victim is leaving the relationship, due to the potential loss of control over

11 kely to esca la te? the victim. This also happens to be the very same period of time when
judges are most likely to encounter the parties for divorce proceedings,
criminal charges and protection orders. Professionally competent judicial
action to promptly separate the parties, remove weapons, issue protection
orders, put children in a safe setting, provide adequate family support, set
strict conditions of bond, and swiftly enforce any violations, may literally
mean life or death during this high danger period.

Different Reasons for Killing: “It is important to note that while
these [domestic violence death] statistics include both female and male
victims, the two genders commit spousal murders for very different
reasons. Women primarily kill their partners in self defense or in
retribution for prior acts of violence, while men commonly kill in
response to the woman’s attempt to leave the abusive relationship.”4

Domestic Violence: The Who (Perpetrators)

Who is committing * No Single Profile: Researchers say domestic violence perpetrators fit
o 2 into no single personality diagnosis or psychological profile. Only by
the domestic violence hearing evidence and evaluating facts can a judge determine whether
in our communities? violence has occurred and who the perpetrator is. But some information
about common behavior patterns and attitudes is included below to help
the court in its work of fact-finding, decision-making, and determining
the most effective interventions.>



* A Gender-Based Crime: Most men do not batter. But most batterers
are men. National crime statistics show that about 95% of spouse-abuse
victims are women. Violence by women against their partners is often
self-defense. And, generally, the frequency and severity of male violence
are far more serious than female aggression. Courts must determine the
primary aggressor in each case and treat domestic violence seriously
regardless of who is at fault.

From Abusive Homes: Male children brought up in abusive homes
have a high likelihood of battering intimates in their adult relationships.

* Minimize, Deny, Lie, Blame: Some perpetrators minimize and deny
domestic violence, and believe their own denials rather than admit to
themselves that they are abusers. Others lie to avoid the consequences or
blame others — especially the victim — for their own behavior. These
behaviors are similar to ones judges see in substance abusers. Judges
should keep proceedings focused on the alleged perpetrator’s behavior
and not the surrounding circumstances or justifications.

* A Need to Control: Domestic violence abusers have a great need to be
in control, and are experienced in the techniques of control. They tend to
use children as one of the tools for controlling their partners. They believe
what they did was justified. They believe they will not be held accountable
for beating their partners. And they believe they are still in control, even
in the courtroom.

* Justification: Recent research on men who commit intimate partner
violence revealed two consistencies. First, the men saw violence against
women as justified when they felt that they had been disrespected as
men. Second, the men's views of violence were linked to their perceptions
and ideas of manhood and masculinity in general; most of the men
studied believed in a patriarchal household, in which the man is the head
of the house.

Jealous and Possessive: Extreme jealousy and possessiveness are
common among domestic violence batterers and are used as reasons for
monitoring, isolating, stalking and other obsessive behaviors.

Nice Guys: Some perpetrators are witty, charming and intelligent,
which makes it hard for their victims or the courts to believe they

will continue to be violent. It is advisable to focus on the behavior, not on
the personality.

Serial Batterers: Many researchers have found that batterers tend to
move from one victim to another.” Even if through the intervention of the
justice system a batterer leaves the current victim alone, the community,
the court system, and other victims are likely to encounter the same
individual again in the absence of successful batterer intervention treatment.



Domestic Violence: The Who (Victims)

Who is likely to be
the victim of domestic
violence?

No Profile: The greatest predictor of whether an individual will be
abused is gender: just being female. Victims of domestic violence do not
fit into any personality profile and do not differ from non-battered
women until they have been abused. They do not necessarily come from
abusive homes or prior abusive relationships. The sole determinant of
whether they are abused is the perpetrator.8

Isolation and Denial: Victims have often been severely isolated in
their relationships to the point where they have no family or other outside
support to help them escape. They are told the justice system will do
nothing for them and if their first contact to seek help is an unhelpful
police officer or dismissive judge, they believe it. They may minimize the
abuse, or even deny it, either to avoid retaliation or because they blame
themselves. The fewer the community resources available and the greater
the barriers erected by the justice system to provide help, the more likely
it is for a victim to stay put and reject criminal prosecution of the abuser
or other legal remedies.

Pregnancy Risk: Cases involving violence to women of child bearing
age or where pregnancy is disclosed merit careful judicial attention. The
leading cause of death among pregnant women is homicide, yet the
public is unaware of this danger. Recent research also reveals pregnant
homicide victims are more likely to have been killed early in the
pregnancy; pregnant homicide victims are more likely to be killed with a
gun, and pregnant teenagers (ages 15-19) were more at risk.?

Staying May Be the Safest Option: The primary reason given by
victims of domestic violence for staying with their abuser is the realistic
fear of getting hurt or killed. This fear is justified: in 75% of spouse
assaults, the parties are already separated.10

Ironically, then, a community’s pressure that the victim leave the abuser
significantly increases the danger she faces. If a judge understands that
perpetrators abuse because they want to maintain power and control over
their victims, an increase in danger during separation should not be
surprising, because the perpetrator becomes most desperate during this
time. Separation puts both the victim and the community at risk, because
more victims are killed in the process of leaving than at any other time.
Separation violence begins when the abuser first realizes that his victim is
leaving the relationship.!! This realization may be triggered by service of a
divorce complaint or protection order, so special precautions are
advisable, such as temporary suspension of all child visitation until safe
exchange procedures can be put in place. Special police protection for the
victim is also advisable, and some courts facilitate this by faxing
protection orders immediately (sometimes right from the courtroom) to
the interested police agencies.

Reluctant Witnesses: Most domestic violence victims with sufficient
support and resources follow through with court proceedings. However,
often victims are reluctant to participate in court proceedings for a variety
of reasons, including promises or threats from the perpetrator, financial
pressures, or lack of confidence that the legal system can protect them.
The court needs to recognize that a victim’s reluctance to cooperate may
be survival behavior and not disrespect for the court.



* Violence At Work: Knowledge about domestic violence at the
workplace will help judges craft their protection orders, accommodate
victim schedules, and protect their own court staff. About 1.8 million
women experience an assault each year, with about 65 percent of them
being paid workers. Each incident of physical assault costs an average of
between $516 and $2,665 in medical expenses, depending on the severity
of the attack. According to a survey funded by the Centers for Disease
Control and Prevention and the National Institute of Justice, employers
lose an estimated 7.4 million days of productivity a year because women
workers are physically assaulted or being stalked.12

Missing days from work for court appearances as well as medical
treatment is costly. Since Ohio is not one of the four states that require
employers to give victims of domestic abuse time off for such purposes,!3
the victim may lose pay each time she leaves to appear in court or meet
with lawyers. Judges should be mindful of the pressure that court
continuances and delays can put on the victim and her employer. Equally
important is the family’s increased need for financial support when abuse
causes medical expenses and lost time from work.

Judges can also use their knowledge of workplace violence to improve
their role as employers of courthouse staff. Like every other employer,
courts may find both abusers and domestic violence victims among their
employees. Experts say all employers should protect the workplace
through such measures as supervisor training to recognize signs of
domestic violence, watching for signs of violence, having a workplace
violence prevention plan, working closely with police, making domestic
violence materials available to employees, including domestic violence in
workplace safety discussions, adopting policies for protecting employees
who are victims of abuse, and disciplining employees who commit
violence. Since workplace safety creates a more productive work
environment, attention to these issues will benefit the court as well as the
court employees.

Employees who are victims of domestic violence requires special
protection measures. Suggested include: changing the victim's telephone
extension, routing all her calls to a receptionist or voicemail, allowing the
employee to change desks or work stations, implementing a system where
co-workers or security personnel escort the victim to her car, allowing an
employee to change her job site or shifts, and encouraging victims to file
orders of protection with security personnel.1# Attention to these safety
procedures can help protect employee-victims, reduce the costs of lost
productivity and employee turnover, protect other employees who might
be injured in violent workplace incidents, and protect the court from
employee litigation.1>

The Myth of False Allegations: “In reality the overwhelming
majority of women who report abuse are telling the truth, and an even
greater number do not report the abuse . . . most abused women do not
disclose victimization, even when reporting such information may be of
vital importance to them . . . [O]f course, it is important to sort through
varying accounts to ensure that no one is falsely accused of violent
behavior. Nevertheless, studies continue to confirm that underreporting of
violence is a much more significant problem than false accusations.”16



Domestic Violence: The Who (Children)

What d . [ * Teaching Children Violent Ways: Domestic violence is learned
at aoes p TOf essiona behavior. Research shows that witnessing violence between one’s parents

Competence require that or caretakers is a more consistent predictor of future violence than being
o the victim of child abuse. One study found that 82% of abusive husbands
a judge know about the

had grown up in violent homes. Domestic violence tends to get passed

children in domestic from one generation to the next; today’s batterers probably learned such
. behavior as children in their own homes. Consequently, children raised in
violence cases? violent families who do not receive intervention tend to experience

domestic violence in their adult lives.1”

Look for Child Abuse, Too: Researchers say that in 30% to 50% of
homes where the mother is being abused, the children are being
physically or sexually abused as well.18

Physical and Emotional Harm: The ways in which children are
harmed in violent homes are numerous: abused to coerce the victim into
submission; injured accidentally during a beating; abducted or used as
custody pawns; interrogated about the victim’s activities; or blamed by
the perpetrator as the reason for the violence.

* Long-Term Effects of Witnessing Domestic Violence:
Children who witness domestic violence often suffer intense fear,
impaired self-esteem, self-blame, anxiety and depression. They are at high
risk for delinquency. As adolescents, they are more likely to commit
sexual assault, more likely to abuse drugs and alcohol, more likely to
commit crimes against others, and more likely to commit suicide.

Domestic Violence: The Who (Community)

* Business Losses: 96% of employed women who suffer abuse report

What does domestic that their work performance is hurt as a result of the family violence.

U’i 0 l ence cost th e Estimates of the costs .of. domestlc V1olence. t? American bus1ne§ses range
. between $3 and $13 billion in lost productivity annually, resulting from

commiuni ty ? absenteeism, increased health care costs, high turnover, and lower

employee productivity. Law enforcement experts say domestic violence is
a leading motive for workplace homicide.1®

* Other Economic Losses: The country’s health care costs for battered
women are estimated at $6.5 to $31 billion, not including mental health
costs, increased costs of raising harmed children, the costs of homeless
shelters and foster care facilities.20 A heavy financial hit is also taken by
law enforcement, which spends about one-third of its time responding to
domestic violence calls, and imprisoning domestic violence offenders.2!



Domestic Violence: The Who (Judges)

* Professional Competence: Judges and magistrates pride themselves

How does a judicia 1 on the professional competence they demonstrate in the justice system. In

. 2 the field of domestic violence, professional competence comes from study.
Off icer attain It is a brand new topic in American jurisprudence; almost all law, legal

; writing, and scientific research in this area has developed in the last two

P TOf eSSlonal. decades. Voluntary personal education can help judges achieve the level
c ompetence mn of professional competence to face the life and death decisions domestic
handling domestic violence cases present.
violence cases? * All Eyes on the Judiciary: Almost every major institution in

American law and society is now on record as recognizing the damage
which domestic violence does to families, communities, and the economy.
Widely noted is the historic failure of the justice system to acknowledge
domestic violence as a serious crime or to recognize the barriers which the
legal system itself places between victims of domestic violence and safety.
All signs point to the crucial role the judiciary must play to correct these
failures.

Best Practice _* A Judicial Philosophy: Cleveland Municipal Court Judge Ronald B.

Adrine, a nationally recognized expert in the field, suggests a judicial
philosophy of domestic violence that includes as its goals: (1) A Just
Result, (2) Safety for the Victim, (3) Offender Accountability, and (4)
Elimination of Recidivism. He sees the primary tools available to a judge
as: (1) Self-Education, (2) Consistent Application of Policy, (3) Jail, and (4)
A Coordinated Community Response.

No Gender Unfairness Results: Aggressive community work
against domestic violence has had surprising results. A comprehensive
study of crime statistics between 1976 (about the time the U.S. began
changing laws to better protect women from violence) and 1999, showed a
24% decrease in the rate of women being murdered by their partners, and
a dramatic decrease of 69% in the rate of men being murdered by their
partners.22 It appears that women, when given other options (safe

houses, protection orders, criminal complaints, etc.), take those avenues
instead of killing to end their abuse.

Ethical Concerns: There is no inherent conflict between the role of a
judge as neutral arbiter and the role of a judge in opposing domestic
violence. All crimes are unacceptable and part of a judge’s role is to
communicate this message to those in the community who violate the law.
It should be a goal of all judges to improve the legal system and to serve
the ends of justice, which in the domestic violence field can include the
following measures.

» Self-education on domestic violence helps a judge maintain
judicial competence.?

» Reducing the barriers in the judicial system for domestic violence
victims to obtain lawful relief is part of a judge’s administrative
responsibility.24



» Judges are required to maintain impartiality in adjudicative
responsibilities; judges are also charged with performing
those duties without bias or prejudice,? including gender bias or
prejudice against domestic violence victims.

» Judges are permitted within reasonable limits to work for
improvement of the law, the legal system, and the administration of
justice; making the legal system more accessible and effective for
some of those it has ignored in the past.2

Best Practice  + Community Cooperation: Since a court’s efforts to protect victims

and hold abusers accountable will be most effective if coordinated with
the actions of other community service providers, local courts are
encouraged to participate with and take leadership in those coordination
efforts.?’

Domestic Violence: The Who (Attorneys)

Beyond zealous
representation,

what responsibilities
do attorneys bear

in domestic

violence cases?

* Legal Representation Critical to Justice: Legal representation is
the single most effective community service for providing long-term
safety for victims of domestic violence.?8 "[W]ithout the assistance of her
attorney, the victim is terrified, unclear of her legal rights, and highly
susceptible to the batterer's influence and control."??

If justice is to be served, it is imperative that court systems cooperate with
their communities to provide victims of domestic violence with effective
legal representation. Judges who strive to reach fair, informed decisions
that improve the lives of families will recognize that legal representation
for the victim is an essential component of any domestic violence case.
Domestic violence cases, by definition, involve parties who have unequal
bargaining power. If the victim is unrepresented, it is likely that the
important details of her case will not be revealed.

The financial and time-consuming burden that domestic violence and
family law cases place on the court system will be lightened if victims of
domestic violence are represented by competent legal counsel. The lack of
legal services for domestic violence victims is an issue judges may address
through attorney fee awards, support orders, frivolous litigation
sanctions, and appointment of pro bono counsel. Judges can also assure
victims of domestic violence are represented by competent counsel by
advocating for systems change, participating in a coordinated community
response, raising expectations for attorneys representing victims, and
ensuring that effective pro bono representation is available for those who
cannot pay for legal representation.

* Encourage More Competent Legal Representation: The lack
of skilled legal representation for most victims of domestic violence is
well-recognized.3Y Few lawyers are trained in the dynamics of domestic
violence. Even skilled matrimonial lawyers are rarely prepared to serve
the legal needs of battered women and their children. In recognition of
this deficiency, the American Bar Association, through its Center on
Children and the Law, implemented a training program to teach lawyers
to find the safest and most effective solutions for domestic
violence cases.31



Lawyers often misunderstand domestic violence issues. Even when
domestic violence is the single most significant factor in a client’s past,
lawyers often fail to recognize and present evidence of the violence and
its effects. Consequently, many domestic violence victims and their
children experience as many problems after litigation as before, for
example, continued abuse, inadequate child support, and/or conflicts
around visitation orders. Unless judges intervene, the adversary system of
justice will bring no justice to these parties. "Lawyers and judges should
be the vanguard of those working to end domestic violence and mitigate
its effects."32 Noted attorney Sarah Buel says: "Given the extraordinary
power of lawyers and judges to stop abuse, a first step is educating
attorneys about the background dynamics of domestic abuse, to better
understand the victims and batterers."33

According to leading experts, lawyers should actively seek to educate
themselves about the dynamics of domestic violence and zealously
pursue nonviolence in the family, regardless of which party is the client.

» Screening all female clients for physical and psychological abuse.

» Developing a safety plan and referral to support services.

» Advocating for changes in the law to allow for consideration
beyond recent incidents.

» Opposing mediation, shared parenting, or unsupervised visitation
arrangements for parties involved in domestic violence.

» Advocating change in established court attitudes or practices
regarding domestic violence.

» Insisting that courts hold batterers responsible for their violent
behavior.34

» Restoring the victim to financial self-sufficiency is the best method
of insuring long-term child safety, because that parent is probably
the only person who has a chance of providing that security.

When representing abusers, the legal interests of the client can be
advanced by trying to focus the client’s attention on the best interests of
the children and on the self-interests that are served by obeying court
orders and seeking counseling.

Domestic Violence: The How

What safety tools are * Lethality Factors: Police, psychologists, domestic violence fatality

g review committees, and other family violence experts have identified
avazluble to C.O.urts certain behaviors, or “Lethality Factors,” which may threaten victim
and communities to safety, child safety, and/or court security. Judicial officers may want to

d b i consider these lethality factors in protection order decisions, counseling
reduce domestic requirements, substance abuse screening/treatment decisions, custody
violence? determinations, visitation scheduling, and court safety planning. (See
Lethality Factors Tab.)

* Batterer Intervention Treatment: Batterer intervention treatment
programs, mandated now in many states though not Ohio, can enhance
the safety of the victim and can change attitudes of abusers to prevent a
lifetime of trouble. It is unrealistic to assume batterers will spontaneously
change, so treatment orders are key tools for decreasing domestic
violence. (See Counseling Tab.)



* Supervised Visitation Centers: Local courts are encouraged to
identify a safe place for supervised visitations, and for supervised
child drop-offs and pick-ups. Such centers are powerful community
resources for protecting both children and adult victims from harm.

Best Practice e+ Safety Plans: A safety plan is a specifically designed program tailored

to the circumstances of each individual victim of domestic violence to
improve their chances of survival. Hence, the plan is not devised for the
benefit of the judicial system. Sometimes prudent safety planning requires
leaving an abuser immediately; sometimes it requires waiting for a safer
time. Sometimes it requires aggressive prosecution of legal options -
sometimes not. The victim is in the best position to judge safety issues.
Judges can support safety planning in two ways:

» By demonstrating an understanding of victims who decide that
their own safety requires asking the court to dismiss protection
orders, declining to cooperate in prosecution, or refusing to
appear in court

» By asking all victims if they have a safety plan, and referring them
to expert resources if they do not.%

* Coordinated Community Council: A court may be fully
committed to ending domestic violence, yet cannot succeed without the
coordinated efforts of law enforcement, prosecutors, social service
agencies, shelters, advocacy groups and other community resources. In
those communities where such efforts have been successful, judges have
played a key role in convening the coordinated community council.

Domestic Violence: The “Not” How

What impact mlght * Professional Incompetence: The mishandling of a single domestic
result fr om a ] ud o e’s violence case due to a failure to thoroughly understand this area of the

. law can have disastrous results for judges as well as victims.
failure to understand

domes te vio lence7 » DV Death Costs Judge His Job: Galina Komar was 32 when

her abusive former boyfriend shot her to death and then killed
himself, three weeks after he was released on charges of assaulting
the woman and violating court orders issued to protect her. The
killer had served a total of 40 days in jail before his release by
Brooklyn Judge Lorin Duckman, over objections of prosecutors.
New York’s highest court removed him from office for a general bias
against vigorous prosecution of domestic violence cases, and other
misconduct.36

» DV Comments Cost Judge His Job: A judge denied a protective order
for Karyn Metz after her husband was charged with assault for
beating her, then proceeded to tell his clerk that an order of
protection is “useless” and that “every woman needs a good
pounding every now and then.” Judge Donald Roberts was
removed from office by the New York State commission on Judicial
Conduct.3”



» DV Plea Bargain Forces Judge, Prosecutor Out: Susan Fuller had been
separated from her husband Stephen Sarno for a year when he
caught her with another man and beat her with a flashlight. She
required 17 stitches above one eye. The prosecutor plea bargained
the case to a misdemeanor assault despite police insistence that they
had sufficient evidence for a felony conviction. New Hampshire
Judge William O’Neil sentenced Sarno to 28 days in jail on
weekends, saying since “she was still his wife . . . I can’t conclude it
was completely unprovoked.” Subsequently, the prosecutor was
rebuked by the state attorney general and did not seek re-election.
The judge was publicly criticized, featured in a 1994 Redbook article
“America’s Most Sexist Judges,” wrote a letter of apology,
and retired.38
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Why do bail decisions
in domestic violence

cases deserve special
judicial attention?

Bond and Pretrial Release Considerations

Criminal Jurisdiction Courts

Unlike crimes of violence involving strangers, domestic violence cases deal with
violence involving family or household members. Given the intimate
relationship between perpetrators and victims, domestic violence cases pose a
unique set of issues for the judicial system. Ohio courts have an obligation - as
mandated by the Supreme Court of Ohio - to carry out the legislative goal of
protecting victims of domestic violence in Ohio, as well as to ensure a fair trial
for all parties.!

* Life and Death Decisions: It is difficult to overstate the crucial
importance of bail decisions to victim safety and even survival. It is well
documented the most dangerous time in a victim’s life is at the
termination of the romantic or marital relationship - which the filing of
criminal charges dramatically punctuates.2 Uninformed bail decisions,
whether from lack of individual case data or lack of judicial
understanding of the dynamics of domestic violence, place innocent
parties in harm’s way.

Striking Judicial Balance in Bail Decisions: In all criminal
cases, a judge must strike a balance between two interests when
considering bail and pretrial release: imposing adequate restraints both to
assure the defendant's appearance and to protect others from harm, while
inflicting the minimum necessary burdens on a person who has been
charged with but not convicted of a crime. In seeking that balance, judges
should be aware of unique dynamics of domestic violence cases that may
change the assumptions normally applied to such decisions.

Of particular concern for courts setting conditions of release for alleged
abusers is the statistic that nearly a third of female victims of nonlethal
violence by intimates had been victimized at least twice during the
previous six months.? Further, about half of all convicted inmates in local
jails serving time for violence against an intimate had a history of having
been placed under a restraining or protection order; nearly 40% of those
sentenced were under a criminal justice status (such as a pretrial release
order) or restraining order at the time they committed their crime.*
Despite overwhelming pressure from most people in a victim’s life to "just
leave," that is a dangerous option. Danger to a victim of domestic violence
increases significantly at the point when the victim decides to leave the
relationship. The risk of homicide for women is higher in the first two
months after separation than when they live with their husbands.
Judges should also be aware that acquisition or continued possession of
weapons, particularly firearms, by alleged abusers during pretrial release
is particularly risky, given that 29% of state prisoners who committed
crimes against intimates were armed with a gun when they did.¢

Of course, it is the fact pattern present in any particular case before the
court and not statistics that must govern each case. Every defendant is
entitled to a presumption of innocence until otherwise adjudicated,
regardless of national statistics or the defendant's criminal record.



Nevertheless, the documented pattern of domestic violence indicates the
importance, when judges are setting conditions of release, of inquiring
fully into the circumstances, analyzing which risk factors of recurring
violence are present, issuing thorough and specific temporary protection
orders, enforcing those orders as quickly and decisively as the law allows,
restricting access to firearms, requiring significant cash bond when
circumstances demand, and imposing other conditions of release that will
protect the victim against recurring violence.

* Statutory Authority for Victim’s Presence with an Advocate:
The victim may be present with a victim advocate or other support person
at every critical stage of the proceedings, held on the record when the
defendant is present, unless the court determines, in the interest of justice,

that the victim’s presence will impede a fair proceeding.” (See Victim
Advocates Tab.)

Best Practice _* Victim at Arraignment: If the victim is present at arraignment, the
court should seize the opportunity to obtain relevant information from
the victim concerning all of the specific bond considerations outlined
below. Ignoring this opportunity to hear from the victim as well as the
defendant may hamper the court’s ability to make fully-informed bond
decisions.

* Legal Parameters of Bail: In determining the types, amounts, and
conditions of bail, Crim. R. 46 requires the court to consider all relevant
information, including but not limited to:

» The nature and circumstances of the crime charged

» The weight of the evidence against the defendant

» The confirmation of the defendant’s identity

» The defendant’s family ties, employment, financial resources,
character, mental condition, length of residence in the community,
jurisdiction of residence, record of convictions, record of appearance
at court proceedings or of flight to avoid prosecution

» Whether the defendant is on probation, a community control
sanction, parole, post-release control, or bail

» Note: In addition, all courts must observe the requirements of R.C.
2919.251, 2919.271, and 2937.23 (discussed below), governing the
setting of bail and domestic violence cases.

M&ly the court consider * Lethality Factors: Crim. R. 46 allows for consideration of all relevant
information. A judge may consider as relevant, lethality indicators in

the dang er pos ed by the se{ting bail arrllouits ang conditions. (See Lethality Fayctors Tab.)

alleged offender to the . S

victim and community Spec1al Bo.nd. Cons1dera_t10ns. Whenever the defendant is charged
with domestic violence, felonious assault, aggravated assault, assault,

imn setting bﬂl l and menacing by stalking, or aggravated trespass involving a family or

ope ” household member, AND the defendant was previously convicted for any

conditions Of bond: such offenses, OR the defendant was subjected to the terms of a protection

order (whether or not it involves the victim of the new charge), the

following rule applies. Notwithstanding any provisions of Crim. R. 46 to

the contrary, R.C. 2919.251 requires the court to consider all of the factors
below before setting bail:

» Whether the defendant has a history of domestic violence or a
history of other violent acts



» Whether the defendant has a history of mental problems

» Whether the defendant has a history of violating the orders of any
court or governmental entity

» Whether the defendant is potentially a threat to any other person

» Whether the setting of bail at a high level will interfere with any
treatment or counseling that the defendant or the family of the
defendant is undergoing

When may the court * Mental Evaluations: A mental evaluation can be particularly valuable
. in a bail determination because the examiner is required to provide an
require a mental opinion as to whether the defendant represents a substantial risk of
evaluation as a physical harm to other persons as manifested by evidence of recent
.. homicidal or other violent behavior, evidence of recent threats that placed
condition Of bond? other persons in reasonable fear of violent behavior and serious physical

harm, or evidence of present dangerousness.8

» If the defendant is charged under R.C. 2919.27 with violating a
protection order and that violation involved conduct by the
defendant that caused a family or household member to believe the
defendant would cause physical harm to that member or his/her
property, R.C. 2937.23 requires the court to determine whether to
order a mental evaluation of the defendant pursuant to R.C.
2919.271. If the court decides to issue such an order, the evaluation
must occur before bail is set.”

» If the defendant is charged with menacing by stalking, R.C. 2919.271
authorizes the court to order a mental evaluation.10

» The court may also order a defendant who has been released on bail
to submit to a mental evaluation.1

Denial of Bail: Pursuant to the Ohio Constitution, a person charged
with a capital offense where proof is evident, or the presumption is great,
is not entitled to bail. Since 1999, a judge may deny bail to persons
accused of certain offenses, upon a mandatory hearing upon motion of
the prosecuting attorney. The applicable charges are: aggravated murder
(non-capital offense); murder; aggravated vehicular homicide; and F4
OMVI offenses (DUI).12

Bail Investigation/Recommendation: By definition, the more
complete the information available to the judge at the time of setting
bond, the more well-informed that decision will be. In order to set
conditions which will “ensure defendant’s appearance or public
safety,”13judges should require adequate information, either from
prosecution and defense counsel, or where resources allow from a court
pretrial screening officer. At minimum, this information should include:

» Victim Input: Every reasonable attempt should be made to obtain
information from the crime victim. Domestic violence is an unusual
type of crime where the defendant is likely to repeat the same crime
against the same victim, may have continued contact with the
victim, and often has opportunities to intimidate the prosecution’s
key witness, the crime victim. Information from the victim can allow
the court to test the facts gathered from the defendant and
elsewhere. Experts say one of the most reliable predictors of future
violence by an abuser is the victim’s belief that she is in danger of
re-assault or in fear for her life. When assessing domestic violence



risk, no data can substitute for "listening to battered women and
learning about the complexities of their personal lives and broader
social circumstances."14

» Residence: The address where the defendant will reside if released

» Employment: Where and for how long, or means of support if
unemployed

» Education: The highest grade completed by the defendant

» Mental Health: Whether the defendant has ever been evaluated for
any mental health problems

» Substance Abuse: Whether the defendant has any substance abuse
problems

» Law Enforcement Reports: All information available from law
enforcement officials, including additional factors that have become
known since the investigation

» Criminal Records Check: Prior criminal history

* Bail Conditions: Pursuant to Crim. R. 46(A), a person who is entitled
to release shall be released on one or more of the following types of bail:
personal recognizance, bail bond, or surety bond. In addition, the court
may impose any of the following conditions of bail:

» Private Supervision: Place the defendant in the custody of a
designated person or organization agreeing to supervise the
defendant

» Movement Restrictions: Place restrictions on the travel, association,
or place of abode of the defendant during the period of release

» Limited Release: Place the defendant under a house arrest or work
release program

» Victim Contact: Regulate or prohibit the defendant’s contact with the
victim

» Witness Contact: Regulate or prohibit the defendant’s contact with
witnesses or others associated with the case, upon proof of the
likelihood that the person will threaten, harass, injure, or seek to
intimidate those persons

» Treatment: Require a person who is charged with an offense that is
alcohol or drug related, and who appears to need treatment, to
attend treatment while on bail

» Ensure Appearance or Safety: Impose any other constitutional
condition considered reasonably necessary to ensure defendant’s
appearance or public safety

Best Practice __* Other Considerations: Because of the ongoing risk of danger and

intimidation of witnesses in domestic violence cases, bail conditions
should require the defendant to reside apart from the victim, irrespective
of the stated wishes of the defendant and/or complaining witness.

What tyves Of * Supervised Release Conditions: If a defendant is released on
. yp . conditions of supervision, those conditions should include at minimum
conditions are typzcal the following.1> The supervising officer should be required to

immediately inform the court of any violation of bail conditions.

for supervised release
on bond? » Office visits to court supervisor

» Urinalysis



» Community-based referrals, e.g., drug/alcohol counseling
» Home visits, if deemed necessary

» Monitoring and verification of any specific conditions, e.g., TPOs,
substance abuse treatment, employment

» Telephone contacts with court supervisor
» Electronic home detention devices

» Tracking and notification of court dates

* Revocation for New Acts or Threats: The prosecutor in the case
may file a motion asking the court to revoke the bond or personal
recognizance granted to the defendant, upon receiving the affidavit of a
victim stating the defendant, or someone acting at the defendant’s
direction, has committed or threatened acts of violence or intimidation
against the victim, the victim’s family, or the victim’s representative.16

Unauthorized Dismissal: A judge of a municipal court, district court,
or court of common pleas does not have the authority to dismiss a
criminal complaint, charge, information, or indictment solely at the
request of the complaining witness and over the objection of the
prosecuting attorney, law director, village solicitor, or other chief legal
officer responsible for the prosecution of the case.1”

Right to Counsel & Waiver: Defendants charged with domestic

Why is it critical to violence crimes should be encouraged to retain or request an attorney. In
c 9 addition to defendant’s interests, the justice system’s interests are served

Obt.aln a written by such advice. Case law has established, in order to successfully

waroer Of counsel prosecute a subsequent domestic violence crime as a felony, prosecutors

must prove the defendant was represented by counsel at the time of his
prior conviction or knowingly waived his right to counsel at that time.18

when domestic

violence defend ants Use of a written Waiver of Counsel form will avoid unnecessary difficulty
. » in use of prior convictions. A jury trial waiver must also be in writing
decline leg al counsel: once the defendant has requested a trial by jury.

Temporary Protection Order (TPO)

* TPO Statutory Authority: Ohio law permits the filing of a motion for
a criminal temporary protection order (TPO) by the complainant, by the

g g arresting officer (in an emergency if the complainant is unable to file), or
What crimes trigg .er by the court. A TPO may be issued whenever a complaint for domestic
the court’s authorlty violence, felonious assault, aggravated assault, menacing by stalking, or

aggravated trespass involving a family or household member, or a
violation of a municipal ordinance that is substantially similar to any of

to consider issuing a

temporary pro tection those offenses, has been filed.1® Same-gender couples are eligible for
relief.20 (Note: For information about protection orders where the parties

order? have no relationship covered by this statute, see the Stalking Protection
Order Tab.)

Victim’s Presence with Victim Advocate: The complainant and
victim advocate or another person providing support to the victim have
the right to be present at all stages on a motion for a TPO.2! (See Victim
Advocate Tab.)



What procedural
requirements govern
the temporary
protection order
process?

How can a criminal
court avoid becoming
a visitation dispute
forum?

* TPO Procedure: Often the complainant and defendant are present at
arraignment and the court can hear the motion for TPO at that time. If the
defendant is not present, a two-step process is required, an ex parte
hearing followed by a hearing with an opportunity for both parties to be
present. The latest revision of the Ohio Standard Domestic Violence Forms
provides one comprehensive TPO entry useable for either type of hearing.

» Ohio law permits the court to issue a TPO as an ex parte order upon
motion of the complainant or upon the court’s own motion, “as a
pretrial condition of release if it finds that the safety and protection
of the complainant or other family or household member of the
alleged offender may be impaired by the continued presence of the
alleged offender.”22

» If the court issues an ex parte TPO, “it shall conduct, as soon as
possible after the issuance of the order, a hearing in the presence of
the alleged offender not later than the next day on which the court
is scheduled to conduct business . . . to determine whether the order
should remain in effect, be modified, or be revoked.”23

¢ Thus, if a defendant is arrested for domestic violence on a
Friday or Saturday, the court may issue an ex parte TPO and
conduct a hearing on the following Monday when the court
is in session.

* TPO Relief Available: The court may issue a TPO “as a pretrial
condition of release, that contains terms designed to ensure the safety and
protection of the complainant, alleged victim, or the family or household
member, including a requirement that the alleged offender refrain from
entering the residence, school, business, or place of employment” of those
persons.1® The Supreme Court of Ohio has adopted a mandatory
comprehensive form for this purpose.®

* TPO Visitation Issues: By issuing a TPO, the court has made a finding
“that the safety and protection of the complainant or other family or
household member of the alleged offender may be impaired by the
continued presence of the alleged offender.”26 The mandate of the statute
and the Supreme Court of Ohio are to protect victim safety. This mandate
should not be derailed by visitation issues.

Best Practice _* Other Visitation Issues: Criminal courts have no jurisdiction or legal

tools to address child visitation and should not be persuaded to do so.
The court should issue whatever protection orders it finds necessary for
the safety and protection of the adult victim and children, even if that
protection temporarily prevents the exercise of visitation. The order
should advise the parties to set a hearing with a court that has parenting
jurisdiction so an appropriate new visitation order can be issued with full
knowledge of the alleged domestic violence, and upon such conditions
that do not violate the terms of the TPO. Even though they do not have
the jurisdiction to issue parenting orders, criminal court judges should be
aware that in homes where one parent is abused, the children are more
likely to be physically abused themselves by the battering parent.
"Surveys show that between forty-seven and fifty-four percent of men
who had battered a partner had also abused a child more than twice a
year, whereas only seven percent of men who had not battered their
partner had severely abused a child more than twice a year."?” Criminal
court judges should also recognize that some defendants use visitation
orders as an excuse to violate protection orders.28



* TPO Mutual Protection Orders: “Mutual TPOs” are severely
restricted under Ohio law.? If a TPO has been issued against the
defendant, another TPO may not be issued against the complainant (or
other family or household member) unless both of the following apply:

» The defendant has filed a separate complaint for domestic violence
or for felonious assault, aggravated assault, menacing by stalking, or
aggravated trespass involving a family or household member, AND

» The court determines both the complainant (or other family or
household member) and defendant “acted primarily as aggressors”
AND neither “acted primarily in self defense” AND in accordance
with the standards and criteria of Sec. 2919.26, it should issue the
TPO against the complainant (or other family or household member).

» Studies have shown that mutual protection orders are confusing to
victims, disrespected by defendants, and perplexing to law
enforcement agencies. The prospect of getting a domestic violence
victim arrested under a mutual order may encourage an defendant to
risk his own arrest by continuing criminal activity. Mutual orders thus
may actually increase the likelihood of violence. In fact, one expert
notes that mutual orders "often deny due process to one or both of the
parties, and they are more dangerous to the victim than having no
order at all."30

» Mutual protection orders are also limited by federal statue. Full faith
and credit law bars state courts from enforcing a mutual protection
order issued by any other state.3! Since an issuing court’s intention is
to make its orders fully enforceable no matter where the victim travels,
it should be cognizant of the limitations of mutual orders.

Why must the court * TPO Modification: Generally, the court should not lift or modify a

; TPO while the underlying criminal case is still pending. TPOs should not
rej ect ex parte . be modified or vacated without input from defense counsel, prosecuting
attempts to mOdify attorney, and the victim. The statutory requirement that allows a victim be

. present at all critical stages of the proceedings32 prohibits the ethically-

temp orary pro tection questionable3? practice of modifying a TPO at the request of the

orders? defendant or defense counsel without the opportunity for the
complainant to be heard.

* TPO Termination: Any disposition of criminal charges terminates the
criminal court TPO, as does the issuance of a civil court CPO arising out
of the same activities.34

TPO Enforcement: Any violation of a TPO is by definition a violation
of bond conditions, which can result in bond revocation. Any violation of
a TPO is also a separate crime, which may result in arrest upon probable
cause and separate criminal charges.3> The increased danger to a victim
and children that is signaled by a protection order has caused some courts
to take the precaution of faxing protection orders as soon as they are
issued to the appropriate police agencies. Some police agencies take
protection orders as an early warning system of potential violence and
take increased precautions, such as extra patrols around the victim’s home
or extra contacts with the crime victim.

Failure to respond comprehensively to domestic violence calls and enforce
protection orders creates liability issues for law enforcement. For example,



the Tenth Circuit U.S. Court of Appeals ruled that a police failure to
enforce a domestic violence restraining order can lead to a valid 42 U.S.C.
Section 1983 federal civil rights due process lawsuit against the police
department. While in the middle of a divorce, Mr. Gonzales kidnapped his
three young daughters. Ms. Gonzales repeatedly called the police, and the
police refused her request to try to find her daughters and to enforce the
restraining order she had obtained against her husband. Early the next
morning, Mr. Gonzales arrived at the Castle Rock Police Station, where he
opened fire with a semi-automatic handgun he had purchased after
abducting the girls. The police shot and killed him. The police then
discovered the three girls in the cab of his truck. Mr. Gonzales had killed
them sometime earlier in the evening. The Court of Appeals stated, "The
governing statute provides that an officer shall use every reasonable
means to enforce an order and shall arrest a restrained person when the
officer has information amounting to probable cause that the person has
violated the order...The complaint in this case...indicates that defendant
police officers used no means, reasonable or otherwise, to enforce the
restraining order."36

TPO Costs, NEW Ohio Law: In compliance with federal law3”

a new Ohio law that took effect on March 20, 2003,38 bars all court costs
and filing fees in domestic violence civil and criminal cases. The new Ohio
law prohibits any court or unit of government from assessing any fees,
charges, or other costs in domestic violence, stalking, and sexual assault
cases for filing criminal charges, or in connection with filing a petition for
a civil protection order, service of process, issuance of a warrant,
registration of an intercounty or interstate protection order, or obtaining a
certified copy of a protection order. The federal mandate only required
that victims be exempted from such costs, but the Ohio law also bars
charging perpetrators for court costs or other fees in domestic violence
cases.®

Sentencing Considerations for Domestic Violence Crimes

When is the court * Victim Statement: In all criminal cases, before imposing sentence upon

. the defendant, the court shall permit the victim of the crime to make a
requzred to allow statement concerning the effecl’zs of the crime upon the victim, the
victim statements and circumstances surrounding the crime, and the manner in which the crime

. was perpetrated.#0 In all felony cases, “if the offender, in committing the
T’equﬂed to order offense, caused, attempted to cause, threatened to cause, or created a risk
victim 1mp act of physical harm to the victim of the offense, the court, prior to sentencing

the offender, shall order the preparation of a victim impact statement by

statements? the department of probation.”41

Pre-Sentence Investigation: Following a conviction or guilty plea to
domestic violence or other crimes of violence involving family or
household members, the court should obtain as much of the following
information as possible prior to sentencing. A Pre-Sentence Investigation
Report (PSI) should generally be ordered if such services are available to
the court.



» Victim Contact: In addition to receiving any mitigating information
from defendant or defendant’s counsel, every reasonable effort
should be made to contact the victim, victim’s advocate, or
authorized victim representative to obtain a victim impact
statement.

» Safety Check: Determine the need for special conditions of
probation or release that will provide for the on-going safety of the
victim (e.g., continued absence of the offender, temporary removal
of weapons from the household, etc.).

» Violence History: Determine if the offender was the victim or
perpetrator of prior act(s) of domestic violence.

» Treatment Needs Assessment: Arrange for assessment by a batterer
intervention program to determine if the offender can benefit from
such a program.

» Substance Abuse Assessment: Arrange for an alcohol and drug
evaluation, when indicated.

BestPractice » Financial Situation: Gather information from the victim and offender
regarding the victim’s financial circumstances and their future
relationship. The court’s overriding concern should be for the safety
of the victim and other household members. Notwithstanding the
victim’s financial circumstances or the victim’s wishes to resume a
relationship with the offender, if the court determines the safety
of the victim and other household members requires the offender be
separated from them, the court should order separation as a
condition of probation or, when appropriate, a term of incarceration.

» Child Presence: Determine whether the offense was “committed in
the vicinity of a child.” This is a factor weighing in favor of
imposing imprisonment at the time of sentencing.*2

» Lethality Evaluation: Consider lethality factors as provided by law
enforcement, pre-trial services, and any other source. (See Lethality
Factors Tab.)

* Sentencing Considerations in Domestic Violence Cases:
Sentences for domestic violence offenders should hold the offender
accountable, demonstrate the court and the community regard this
offense very seriously, and protect the victim and the community from
further harm. The court shall consider any victim impact statement in
determining the sentence to be imposed upon the offender.43

BestPractice ) Batterer Accountability: Judges should not underestimate the value

to the batterer himself of holding the batterer accountable for domestic
violence behavior. Given the high rate of recidivism and the high
likelihood of escalating violence - which often result in dire
consequences to the batterer as well as the victim - judicial leniency
does no favors for domestic violence batterers.

Best Practice _* No Diversion: Almost all experts strongly discourage courts from

using diversion in domestic violence cases. Such programs allow that

Wh i - in exchange for some period of good behavior and/or attendance at some
Y are daioersion minimal counseling, charges will be dropped against the offender.

programs for domestic Diversion fails to hold the offender accountable, impedes subsequent
violence o ﬁ‘en ders felony enhancement of domestic violence convictions, may interfere with

protective parenting orders,** and potentially discourages victims from
strongly discoura ged filing charges in the future. In fact, the State of California statutorily
bu exverts? banned the use of domestic violence diversion by judges in 1996, because
ey : such programs:4>



» Communicate the message that domestic violence is not criminal
behavior
» Are often a calendar management tool, instead of a corrections tool

» Provide little or no formal monitoring

» Hide the fact that many defendants who appear to be first time
offenders have previously committed domestic violence assaults

Best Practice * Lethality Factors May Suggest Incarceration: A judge should
consider a term of incarceration if the record and any PSI reveal one or
more of the following lethality factors:

» Serious Injury or Threat: The victim suffered serious bodily injury,
or the offender caused any person in the household of the offender
to believe he or she would cause serious bodily injury.

» Forced Sex: The offender engaged in, or exhibited a genuine threat
of, forcible sexual activity to any adult or child in the household or
engaged in any prohibited intra-familial sexual activity.

» Weapon Use or Threat: The offender used a weapon, or caused the
victim to reasonably believe that he or she would use a weapon.

» Continued Intimidation: The offender continued after arrest to engage
in intimidation of the victim by phone, mail or other means, either
personally or through a third party.

» Stalking: The offender has stalked the victim, personally or through
a third party.

» History of Violence: The offender has a history of domestic violence
or other offense of violence.

» Escalating Violence: The offender has engaged in a pattern of
escalating violence.

» Defies Community Control: The offender has previously violated
court orders or been non-compliant with police, probation officers,
or batterer intervention counselors.

» Child Presence: The offense was “committed in the vicinity of a
child.” This is a factor weighing in favor of imposing imprisonment
at the time of sentencing.4¢

» Treatment Success Unlikely: A batterer intervention program has
assessed the offender as inappropriate for intervention treatment.

» Egregious Circumstances: In special cases such as felonious assault, or
in cases involving elderly, pregnant, child, or handicapped victims,
the court should consider imposing a period of extended
incarceration. For repeat and felony offenders, the court should
consider imposing the maximum period of incarceration.

» Lethality Factors: In addition to the above factors, a judge in
determining sentencing should consider the full breadth of lethality
indicators. (See Lethality Factors Tab.)



What terms Of * Probation/Community Control Sanctions: If the court chooses
bati to sanction the offender through probation*” or community control
P robation are most sanctions,® in lieu of incarceration, then a court should consider imposing:

appropriate in , . ,
. . » Back-up Sentence: A corresponding suspended term of incarceration
S entenC1ng domestic to provide added incentive to the offender to comply with the terms

violence Q[fenders ? of probation.

» Sufficient Time: Supervised probation is recommended in
misdemeanor cases for a period not less than one year; supervised
community control sanctions in felony cases are recommended for a
period not less than three years.

» Treatment Requirement: Because domestic violence offenders are
unlikely to unlearn behaviors and attitudes without help, perhaps
the most meaningful condition a court can impose is batterer
intervention treatment for a period of not less than one year.#? (See
Counseling Tab.)

» Require Formal Supervision: Formal, supervised probation/
community control sanctions make offenders more accountable for
their crimes and provide an extra measure of protection by
providing victims an officer of the court to contact, in the event of
subsequent threats or assaults. Unsupervised probation/community
control sanctions should not be granted.

» Personal Supervisory Contact: Weekly face-to-face meetings by the
offender with the probation officer following sentencing. Any
modification in this schedule should require court approval for
good cause.

» Victim Contact Requirement: Immediate contact by the probation
officer with the victim, then periodically, to encourage the reporting
of any non-compliance by the offender with the court’s orders.

» Safety Orders: Any other conditions which seek to preserve the safety
of the adult victim and children, including;:

+ Prohibiting future violence, stalking, threat of violence or any
other criminal conduct in relation to a family or household
member

o+ Placing restrictions on the offender’s movement as needed to
protect the victim, other family members, and the community

+ Ordering restitution to the victim,0 including:

- medical costs

- counseling for the adult victim and child witnesses
- replacement of locks, change of locks

- replacement of destroyed property

- victim moving expenses

- emergency protective shelter or hotel costs

Best Practice e+ Victim Notification: Victim safety will be enhanced if the court orders

that whenever a domestic violence defendant is released from
incarceration at any stage of the proceedings, jail personnel will
immediately notify the victim of the release.5!



Best Practice _* Law Enforcement Notification: During a period of probation or

Why should law
enforcement agencies
as well as probation
officers be notified of

probation conditions?

community control, a police officer may arrest the offender without a
warrant if the officer has reasonable grounds to believe the person has
violated a court-ordered condition.>2 Thus to increase offender
accountability and victim safety, the court should notify the law
enforcement agencies having jurisdiction over the areas in which the
victim and offender live and work of the conditions of the offender’s
probation/community control, especially:

» A condition prohibiting ownership, possession or use of a firearm or
deadly weapon

» A condition prohibiting offender from being within a specified
structure or geographic area

» A condition that confines the offender to a residence, facility, or
other structure

» A condition that prohibits the offender from contacting or
communicating with any specified individual (such as the victim)

» A condition that prohibits the offender from associating with a
specified individual

Probation Violations: Any non-compliance with the court’s
probation/community control sanction order, including, but not limited
to, allegations of continued harassment (verbal or physical), unauthorized
contact, or substance abuse should cause the probation officer to initiate
violation proceedings, including arrest where probable cause of the
violation can be established. New acts of violence or protection order
violations generally should cause the probation officer to seek probation
revocation.

1. Felton v. Felton (1997), 79 Ohio St.3d 34.

2. Nearly 30% of all female homicide victims were known to have been killed by their current or
former husbands or boyfriends, and the rate of intimate partner violence against women separated
from their husbands was 25 times higher than against married women. Ronet Backman & Linda E.
Saltzman, U.S. Dep’t of Justice, Nat'l Crime Victimization Survey, VIOLENCE AGAINST WOMEN:
ESTIMATES FROM THE REDESIGNED SURVEY 1, 4 (1995). Also see Angela Browne, WHEN BATTERED WOMEN
KiLL (1987).

3. U. S. Department of Justice, Office of Justice Programs, BUREAU OF JUSTICE STATISTICS FACTBOOK,
Violence by Intimates: Analysis of Data on Crimes by Current or Former Spouses, Boyfriends, and
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Civil Protection Orders

relief that no other legal remedy can.! The CPO statute, R.C. 3113.31, requires
courts to provide emergency relief on an accelerated schedule that is almost

relations courts broad powers to end family violence and provide safety to
law for that purpose.2 The popularity of protection orders gives an indication

Courts found that 80.5% of petitioners said they felt safer six months after a
protection order was issued, and 95% said they would seek an order again.3

Comparing CPO with Other Proceedings

How does a Civil * CPO and Criminal Case: By law, a pending criminal prosecution of
Protection Order case domestic violence charges does not prevent a victim from obtaining a civil

domestic violence protection order.4
differ from similar

5 * CPO and TPO or SPO: The issuance of a Temporary Protection Order
cases:

(TPO) or Stalking Protection Order (SPO) by a criminal court does not
prevent a victim from also obtaining a civil domestic violence protection
order.> A careful victim will always obtain a CPO in addition to a criminal
court protection order, for several reasons.® First, a CPO provides more
extensive relief than a criminal protection order. Second, a CPO lasts
longer; a criminal court protection order expires as soon as the criminal
case terminates for any reason, while a CPO lasts up to five years. A TPO
or SPO also expires when a civil court issues a civil protection order
arising out of the same circumstances.”

CPO and Divorce: A CPO action must be brought as a separate claim
from a claim for divorce. Except at the ex parte stage, a CPO is a final
appealable order.8 CPOs provide much broader remedies than temporary
restraining orders issued in a divorce case. The existence of such
restraining orders may not be used as an excuse to deny CPO relief.?
However, the portion of a CPO which allocates parental rights and
responsibilities for the care of minor children, as well as the portion which
provides for child support or spousal support, terminates on the date that
a domestic relations court or juvenile court issues an order concerning
those issues.10

* CPO and Stalking Protection Orders: Because the CPO definition
of domestic violence includes stalking,'* and a CPO can forbid stalking
behavior, a CPO is the correct remedy for a stalking victim who is an
intimate partner or family /household member. Only when the victim and
stalker have no relationship covered under the CPO law should a victim
be required to seek a stalking protection order instead.

First created in Ohio in 1978, a Civil Protection Order (CPO) provides forms of

unknown elsewhere in American law. It is a powerful statute, granting domestic

family members. Courts are mandated by the Supreme Court of Ohio to use the

of

their success in reducing violence. One study by the National Center for State



Definitions, Jurisdiction & Venue

What laws and rules * Statutory Definition: Domestic violence CPO cases are governed by
Civil R.C. 3113.31. Civil domestic violence is defined more broadly than
g overn L1101 criminal domestic violence, as follows:12

Protection Order

» Attempting or recklessly causing bodily injury to a family or
cases? household member; placing another family or household member,
by threat of force, in fear of imminent serious physical harm;
committing a violation of R.C. 2903.211 (Menacing by Stalking) or
2911.211 (Aggravated Trespass); or committing an act with respect to
a child resulting in the child being an abused child as defined in
R.C. 2151.031.

» The Supreme Court of Ohio interprets this definition as requiring
proof by a preponderance of the evidence (not clear and convincing
evidence) that: Petitioner or petitioner’s family is in danger of
domestic violence.!3 Proof of actual prior violence is not required; a
threat of violence is sufficient.14 It is the fear of the victim, not the
intent of the perpetrator that is crucial as to threats.1> Corroboration
of the petitioner’s testimony is not required. The statute does not
require the prior violence be recent and does not require proof the
respondent knowingly intended to create the danger or fear.

* Jurisdiction and Venue: Only a court with domestic relations
jurisdiction may issue a CPO.1¢ There is no residency requirement for a
petitioner to be eligible for a CPO and no requirement the activities
which put the victim in fear occur in the State of Ohio. Venue is proper in
any county where the defendant resides, where the cause arose, or where
the petitioner currently or temporarily resides.1”

* CPO Costs, New Ohio Law: In compliance with federal law18
a new Ohio law1 that took effect on March 20, 2003, bars all court costs
and filing fees in domestic violence civil and criminal cases. The new
Ohio law prohibits any court or unit of government from assessing any
fees, charges, or other costs in domestic violence, stalking, and sexual
assault cases for filing criminal charges, or in connection with filing a
petition for a civil protection order, service of process, issuance of a
warrant, registration of an intercounty or interstate protection order, or
obtaining a certified copy of a protection order. The federal mandate only
required that victims be exempted from such costs, but the Ohio law also
bars charging perpetrators for court costs or other fees in domestic
violence cases. Additional information on how federal authorities
interpret court cost issues can be obtained from the National Center on
Full Faith & Credit, 800-256-5883, ext 2.



Eligible Parties

Who is EZIglbl e to * Eligible Petitioners: A petition requesting relief may be filed by the
. victim, by the victim’s parent, or by any adult member of the victim’s
Obtam a CP O, and household, on behalf of themselves and/or other victims of domestic

9 violence.20 The petitioner and each person specifically identified in a
ag ainst whom LA protection order are collectively designated as “protected parties” on
one be ll@d ? Ohio’s mandatory standard domestic violence forms. Same-gender

y g
couples are eligible for relief.2!

* Potential Respondents: A petition may be filed against any of the
following categories of persons:22 the spouse or former spouse of the
victim; a cohabitant with the victim in the past five years;2 the natural or
putative parent of the victim’s child, whether or not they have lived
together; the parent or child of the victim; any other relative by blood
(consanguinity) or marriage (affinity) of the victim who resides or has
resided with the respondent.

Initial Procedures

H is the CPO * Standard Ohio Forms: The Supreme Court of Ohio, through the Rules
0w 15 € case of Superintendence for the Courts of Ohio, adopted certain forms and
initiated? instructions for mandatory statewide use in all CPO cases.?*

* Petition: The petition must set forth the following information: an
allegation the respondent engaged in domestic violence against a family
or household member, including a description of the nature and extent of
the domestic violence; the relationship of the respondent to the petitioner,
and to the victim if that person is someone other than the petitioner; and a
request for relief under the statute.2>

* Victim Advocate: A victim advocate may accompany a petitioner at all
stages of the judicial proceedings.26 The role of the victim advocate is not
to give legal representation, but to provide support and assistance to the
petitioner. (See Victim Advocate Tab.)

Ex Parte Hearing

* Emergency Scheduling: The court must hold an ex parte hearing the
same day the petition is filed; the law does not provide for issuance of a

What are the

provisions for CPO solely on the basis of a review of the petition.?”
emergency CPO * Magistrate Decision: The assigned judge should personally hear ex
re hef? parte petitions whenever possible. When a magistrate holds the ex parte

hearing, the judge should review and sign any ex parte CPO approved by
the magistrate, making it a “permanent order” under Civ. R. 53(E)(4)(c).



“Interim orders” (also under Civ. R. 53(E)(4)(c)) should be avoided due
to the 28-day expiration of such orders. Magistrates cannot issue final
orders, but they can issue pretrial orders under Civ. R. 53(C)(3)(a). If a
magistrate is assigned to handle an ex parte hearing, it may be argued
that the magistrate can issue an ex parte CPO as a pretrial order.
However, no appellate court decision has yet confirmed that the
definition of pretrial order in the Rule ("to regulate the proceedings")
includes an ex parte CPO.

Power to Grant Relief: After the ex parte hearing, the court may grant
a Civil Protection Order which includes terms designed to bring about a
cessation of domestic violence and protect the safety of the petitioner and
family and household members, including the minor children.?8 If no
protection order is issued at the ex parte hearing, the court may not
dismiss the action, but must set the matter down for a full hearing on the
petition??

* Service of Petition: After the Court conducts an ex parte hearing, the
court shall issue a copy of any CPO to the petitioner, respondent, and all
law enforcement agencies that have jurisdiction to enforce the order. The
court shall direct a copy of an order be delivered to the respondent on the
same day the order is entered.30 Contrary to ordinary procedure, the CPO
statute puts the responsibility for delivery on the court not the petitioner.3!

Full Hearing on CPO Petition

What rules govoern the * Scheduling Full Hearing: If the court, after an ex parte CPO hearing,

full h earing ph ase Of a issues an order granting possession of the mutual residence to the
petitioner, to the exclusion of the respondent, then the full hearing shall

CPO case? be scheduled within seven court days. Otherwise, the full hearing shall be

scheduled within ten court days.32

* Continuance of Full Hearing: The court may continue the full
hearing if the respondent has not yet been served, or in order for either
party to obtain counsel, or by consent of the parties, or for other good
cause.®® A continuance of the full hearing or failure of service does not
cause the ex parte CPO to expire.3* Thus, unless the court for some
reason abbreviates the duration of the ex parte order, the petitioner will
remain protected until the full hearing can be held.

Best Practice * Request for Counsel: To maintain fairness between the parties and

give both the opportunity to have their legal interests represented, the
court should generally approve a continuance request by an unrepresented
petitioner when the respondent appears at a hearing with legal counsel.

Best Practice _* Default for Appearance: If the respondent fails to appear at the full

hearing after proper service, the full hearing should proceed by default. If
the petitioner fails to appear, the court should consider the possibility
injuries or intimidation are the cause. “The likelihood that one of these
situations may exist makes the dismissal of the civil protection order
petition based solely on the petitioner’s failure to appear, without further
inquiry, potentially dangerous to the petitioner.”3> A brief continuance in
order for counsel, victim advocates, or court staff to inquire is advisable.
Any dismissal under these circumstances should be without prejudice.



* Achieving Success Without Full Hearing: Judges who are
affronted when victims obtain ex parte orders then abandon further legal
proceedings may be giving too little credit to petitioners, protection order
laws, and the court system itself. Judges are accustomed to the primary
role of the courts as being the resolution of disputes. But victims of family
violence do not have "disputes" with their abusers; they are the unwilling
targets of harmful and criminal behavior. Protection order cases are
certainly not about resolving disputes. Instead the Ohio statutory
mandate in such cases is explicit - to stop family violence. So achieving
victim safety should be the sole gauge of success.

In any protection order case, both the victim and the court have the same
objective: to stop the violence. If an ex parte protection order does that,
the victim sees the court action as 100% successful. Ironically, the court
may see the same case as 100% a failure, if the victim fails to conclude the
legal process. Judges should be aware that protection order proceedings
that do not reach legal finality are usually successful in ending the
violence anyway, at least temporarily. A National Center for State Courts
study found that when victims did not return for permanent order
hearings, in 45.5% of the cases the abuser had either stopped bothering
them or had left the area. In another 25% of the cases, the victims had
help devising safety plans and felt safe without further court
intervention.36

So, in fully 70% of the cases the ex parte protection order alone was all the
victims needed at that particular time to stop the violence and reach a
position of safety. Courts should neither be too modest to accept this
degree of success, nor too punitive by blaming victims for "failing to
follow through." While the court may be compelled to dismiss the case for
want of prosecution, it is recommended such dismissals be without
prejudice to refiling, for two reasons. No final determination was reached
on the merits if no full hearing CPO was issued. And if the cessation of
violence proves temporary, the victim will not face an additional obstacle
in seeking further protection from the court.

* Power to Grant Relief: After the full hearing, the court may grant a
CPO which includes terms designed to bring about a cessation of
domestic violence and protect the safety of the petitioner and family and
household members, including the minor children.3”

* Issuance of Order: After the Court conducts a full hearing a copy of
any CPO shall be issued by the court to the petitioner, to the respondent,
and to all law enforcement agencies that have jurisdiction to enforce the
order. The court shall direct a copy of the order be delivered to the
respondent on the same day the order is entered.38

* Mutual Orders Prohibited: Most authorities agree “ordering
both parties to stay away from each other” does nothing to promote
victim safety or to hold those who commit family violence accountable for
their actions. The General Assembly has banned such orders, while
allowing each party to obtain their own separate protection orders in
separate actions, upon sufficient proof presented at separate hearings.

Many experts have expressed the concern that mutual orders present a
complex problem for law enforcement officers, who may not know which
order to enforce or how. Consequently, many experts consider them to be
"more dangerous to the victim than having no order at all."40



Concerns about judicial violation of due process rights in the sua sponte
issuance of mutual protection orders helped persuade Congress to bar
Full Faith and Credit enforcement of such orders outside the issuing
state.#! Thus any judge who issues mutual orders of protection
automatically limits the enforcement of such orders to the judge’s state
borders.

Magistrate Decision after Full Hearing: Objections to a Magistrate
Decision filed pursuant to Civil Rule 53(E)(3) after a full hearing shall
operate as an automatic stay of execution until the court disposes of the
objections. Although this stay applies to the orders recommended in the
full hearing Magistrate Decision, the stay does not apply to the ex parte
CPO issued by the judge, which arguably remains in effect until the
objections are determined.

The only way judges can be sure that their protection orders are not
subject to procedural challenge or gaps in enforceability arising from the
magistrate process is to conduct the full CPO hearings themselves. If a
magistrate conducts the full hearing, judges can immediately adopt the
magistrate’s decision under Civ. R. 53(E)(4). However, several appellate
decisions impose a cumbersome procedure for judicial adoption of a
magistrate’s decision involving a separate and complete court order.*2

Best Practice » Time for Objection: The possibility of objections after the full hearing

provides an incentive for ordering the maximum legal duration
statutorily allowed for ex parte protection orders, in order to prevent
a potential gap in court-ordered protection for the family.

Duration of CPO

Why should ] udges be * CPO Expiration Date: Any ex parte protection order, full hearing
. . protection order, or consent agreement is valid until a date certain, but not
reluctant to limit the later than five years from the date of its issuance or approval.43 The
dura tion Of relief? duration of any CPO should be based solely on consideration of victim
safety.

Best Practice _* Duration: Absent reasons that justify granting less protection than the

law allows, a five-year duration should be ordered. Even ex parte orders
can serve a valuable long-term protective function if service or other
reasons delay the full hearing.4 Court convenience, document
management, or blanket policies should never outweigh victim safety in
setting the duration of court protection provided to victims. As a victim
may be injured after an accelerated expiration date expires, written
findings justifying less protection than the full five years allowed would
be prudent.

A federally-funded study showed that women who experience threats of
violence or abuse from an intimate partner may be best protected by a
permanent civil protection order. The research found that women who
obtained and maintained civil protection orders were safer than those
without them in the nine-month period after they were initially
threatened or abused. The intimate partners in the protection order group
were significantly less likely to have threatened the women or to have
inflicted psychological or physical abuse on them. Unwelcome phone calls
were one experience the protection order did not shield against over the
nine-month study period.#>



Relief Available to Victims and Children

What types of relief
make a CPO such a
powerful tool to
protect families?

* Extensive Court Power: After an ex parte or full hearing, the court
may grant any protection order, with or without bond, to bring about a
cessation of domestic violence.4¢ This statute gives a trial court extensive
authority to tailor a domestic violence civil protection order to the exact
situation before it.#” An ex parte CPO should address the following relief
as appropriate.#8 Each of these options is itemized in the mandatory
forms promulgated by the Supreme Court of Ohio. The court may:

» Direct the respondent to refrain from abusing family or household
members.4

» Grant exclusive possession of the residence to the petitioner.50 A
protection order may not in any manner affect title to any real
property.5!

» Order the respondent to vacate or remain away from the
residence.52 The default distance included in the Ohio standard
forms is 500 yards; a specific distance is easier for law enforcement
officers to enforce than a “stay away” provision.»

» Order the respondent to refrain from entering the residence, school,
business, or place of employment of the petitioner or family or
household member;5 the Ohio standard forms reinforce this with
optional prohibitions against interference with petitioner’s utilities,
mail, phone service, and pets.

» Allocate temporary parental rights and responsibilities.?> (See
discussion below, and Custody & Visitation Tab.)

» Order the respondent to provide child support and spousal
support.5°

» Order respondent to obtain counseling.”” (See Counseling Tab.)
» Require respondent to post a compliance bond.

» Order weapons removed and prohibit weapons possession by the
respondent (See Weapons Tab.)

» Grant other relief as equitable and fair, including the use of a motor
vehicle by the petitioner and the apportionment of personal
property.58

* Restricting Child Access: The CPO court cannot change existing
custody and visitation orders. This does not prevent the court from
prohibiting access to children when a respondent poses a safety threat to
the petitioner or other protected persons, including the children. It is not
just physical harm to children that justifies such restrictions, but misuse of
the children to manipulate the other parent and the court, such as past or
threatened abduction, quizzing children concerning the other parent’s
activities, withholding financial support (whether court-ordered or not),
disobeying existing visitation orders, etc. The statutory mandate to protect
victims of domestic violence, and the Supreme Court of Ohio
endorsement of that mandate, both argue for preventing child access in
protection orders whenever appropriate. Any reluctance on the part of the
court to “interfere with visitation” should be tempered by the fact that the
prior parenting orders were issued by a court without knowledge of the
current domestic violence behavior.

BestPractice ) Coordinating Parenting Orders: A CPO should properly balance the

court’s obligation to address safety concerns, while not permanently
intruding upon parenting rights. A judicious CPO addresses safety



first, placing whatever restrictions the court deems appropriate on
child access by the respondent. Then, in order to preserve parenting
rights, the CPO should order the restrictions shall remain in

effect until such time as a court with custody jurisdiction - after
being fully informed of the domestic violence behavior which
caused the issuance of the CPO - issues new parenting orders under
terms which do not cause the respondent to violate the other terms of the
CPO.

* Monetary Damages: Courts have not generally used the
expansive relief provisions of R.C. 3113.31 to compensate victims for
physical injury or property damages caused by perpetrators, though
arguably an award of at least out of pocket losses would serve to
bring about a cessation of domestic violence and protect the safety of the
petitioner, both by sanctioning the perpetrator’s behavior and restoring
the petitioner’s financial losses. Courts have, however, increasingly used
the division of marital assets in divorce awards to compensate victims for
damages caused by domestic violence.>?

Consent Agreements

When should — and * Statutory Authority: The statute allows a court to approve a proposed
shouldn’t — a court consent agreement between the parties,% but only if the court first

determines it will bring about a cessation of domestic violence, and
approve a ,f onsent that such an agreement adequately addresses the safety of the petitioner
ag reement: and family and household members, including the minor children.6!

Best Practice _* Suspicious Consent: Judicial officers should be alert for agreements
obtained by physical coercion, threats of custody litigation,®2 witness
intimidation,® and similar unethical or illegal litigation tactics.®* Special
vigilance is appropriate when a consent agreement is negotiated between
legal counsel and a victim acting pro se.>

* Unlawful Consent Terms: When criminal domestic violence charges
are pending at the time parties negotiate a civil consent agreement, judges
should question whether the agreement includes an illegal arrangement
to settle criminal charges in violation of statutory prohibitions against
compounding a crime.%

Modification & Renewal of CPO

How can a CPO be * No Modification by Conduct: Reconciliation is common after the
mo d1f1 ed or renewed? justice system intervention has abated the violence. However, only the

court issuing the CPO may modify or dismiss it. Parties cannot do so by
their out-of-court agreement or conduct. Police are required to enforce
violations of CPOs by arrest of the respondent, even if the parties have
apparently reconciled by mutual agreement.” All mandatory protection
order forms prescribed by the Supreme Court of Ohio provide a notice
required by statute that a CPO cannot be waived or nullified by consent
or invitation.68



Best Practice _* Modification: Courts should require parties who wish to modify or

terminate a CPO to appear for a hearing so the court can evaluate
whether the request is made in good faith and without coercion. The
court should make findings as to why the CPO is no longer necessary to
protect the petitioner and other protected persons. Rather than dismiss a
CPO completely, a prudent practice is to modify the CPO but leave in
effect, at minimum, the paragraph which prohibits future violence.

Renewal Authority: Any protection order issued or consent agreement
approved pursuant to R.C. 3113.31 may be renewed in the same manner
as the original order or agreement was issued or approved. A CPO may
be renewed for up to five years.®® The basis for renewal is the same as for
the original CPO. The lack of a new incident of domestic violence since
the issuance of the prior protection order should not prevent renewal if
there is still cause for the victim to be in fear of serious physical harm
from the respondent. Prior domestic violence - at least when coupled
with threats of future violence - is sufficient.”® The statute includes no
requirement that the prior violence be recent.”

Enforcement of a CPO

* Criminal or Contempt Enforcement: The violation of any civil
protection order or consent agreement issued under R.C. 3113.31

What procedures are

availuble to enforce constitutes a crime under R.C. 2919.27 and subjects the violator to

. . prosecution under that section.” The law requires any officer of a law
comp liance with a enforcement agency to enforce a protection order issued by any court in
CPO? this state in accordance with the provisions of the order, including

removing the respondent from the premises, if appropriate.” The
violation of any civil protection order or consent agreement may also be
punished as contempt of court by the domestic relations court.”*

* Preferred Arrest Policy: The law provides for a preferred arrest policy
if a peace officer has reasonable ground to believe a person has
committed the offense of domestic violence or the offense of violating a
protection order or consent agreement.”> Peace officers must provide
victims with information about protection orders and domestic violence
shelters.”® A peace officer, who arrests an offender for violating a
protection order or consent agreement that is on its face valid, is immune
from liability in a civil action for damages.”” All CPOs are enforceable
throughout the state per Ohio law”8 and throughout the country per
federal law. (See VAWA Tab.)

* Reconciliations: Judges should anticipate that parties to protection
order actions will probably reconcile. For a variety of reasons, including
threats, coercion, family pressures, children, financial dependence,
promises of reform, lack of family or community support, and religious
beliefs, victims usually attempt reconciliation repeatedly before making a
final decision to leave an abuser. At least half of all domestic violence
victims attempt reconciliation at least once.”?

Battered women usually leave the batterer several times and return in a
normal progression of first deliberately leaving temporarily to ‘get his
attention in trying to end the abuse’ (often extremely effective for a man
very invested in attachment and control), then perhaps leaving to bargain



with him to get him to get treatment either for substance abuse or
battering, and then testing how she (and the children) do without him.
When she returns she monitors the violence and other problems in the
relationship, watching and hoping for improvement. She often first stays
with family or friends and then in later separations may go to a shelter,
especially if the violence and threats escalate and she is afraid for her
family. Some women live elsewhere but see the abuser occasionally as
they decide whether or not the relationship can be salvaged. Others may
make serious plans to leave while staying physically with the abuser. This
process has been called disengagement.s0

This reconciliation pattern may frustrate those in the justice system, but
judges have the authority to continuously use domestic violence laws to
punish and prevent family violence, not regulate personal relationships.
Judges will make their communities safer if they encourage victims to
return to the justice system for help if reconciliation fails.

The justice system in some states, including Ohio, has punished for
victims who attempt reconciliation when a protection order has been
issued to prevent violence against them. Some Ohio jurisdictions have
prosecuted victims under the state’s criminal complicity statute for
allowing perpetrator contact, requiring a Supreme Court of Ohio
decision.8!

In other states judges have punished victims with contempt penalties for
"violating their own protection orders."82 Such actions raise serious due
process questions about punishing parties who may have had no notice,
opportunity to obtain counsel or opportunity for a hearing on whether
their protection orders imposed upon them any legal duties. Prosecuting
domestic violence victims for contempt raises serious public policy issues.
Domestic violence statutes expressed no legislative intent that the laws
should be used to punish the victims of the violence the statutes aimed to
protect. Such actions by courts may discourage victims from seeking help
from police or courts in the future. To prevent their protection orders from
being misconstrued, judges may want to consider adding such language
as: "This order is not intended to impose any legal duties upon the
petitioner or other protected parties."

* Cooperation with Law Enforcement Agencies: The court is
required to issue a copy of all protection orders and consent agreements
to all law enforcement agencies that have jurisdiction to enforce those
orders.8 The court must also provide, for every protection order issued, a
“Protection Order Notice to NCIC,” Form 10-A, to the local law
enforcement agency responsible for maintaining NCIC computer
records.84 Note: The Brady Handgun Disqualifier check box does not
apply to ex parte orders, because the subject has not yet had an
opportunity for a hearing.

Best Practice _* Dangerous Times: Because the period of the parties’ separation is the

most likely time for a domestic violence victim to be killed, many law
enforcement agencies have begun to regard protection orders as an early
warning system. Courts should, immediately upon filing, fax copies of
protection orders to law enforcement agencies where petitioners live or
work. Faxing copies of dismissal entries is also advisable.
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Children and Violence

Every judge who handles cases involving the allocation of parental rights and
responsibilities, popularly known as “custody and visitation,” will acknowledge
child safety as a priority. Judges can benefit from a thorough understanding of
how domestic violence affects children! and how it should affect their decisions
concerning children. Some statistics linking child safety and domestic violence
may prove interesting:

* It is reported that up to 70% of the men who batter their wives also abuse
their children physically and/or sexually.2 The most conservative estimates
for the overlap between wife assault and child abuse is 30%.3

* Fathers who batter the mother are twice as likely to seek sole custody of
their children than are non-violent fathers and are three times as likely to
be in arrears in child support.*

* Domestic violence is the origin of more than 50% of child abductions,
usually perpetrated by fathers or their agents.?

¢ Children who suffer abuse have an increased risk for physical aggression,
antisocial behavior, depression, and parent-child relational problems.®

How Domestic Violence Should Affect Custody Decisions

What neglect and
domestic violence
factors must a court
consider in parenting
decisions?

* Violence Too Often Ignored: It may appear obvious that children do
not belong in the care of individuals who may harm them or teach them
violent behaviors, but in reality violence is often ignored in parenting
decisions. It has been found that judges tend to award custody to
battering fathers at the same rate they award custody to non-violent
fathers.” One noted expert cites several reasons why judges may view
batterers favorably, including gender bias, the fact the batterer is
usually wealthier, and disregard of the primary caretaker role.8

"Family courts have traditionally turned a blind eye to domestic violence
or have minimized its significance. . . .These cases need specialized
resources and well-trained professionals to ensure that victims of
domestic violence and their children are not revictimized by a justice
system designed to protect them. Ironically, at a time when there is a
growing public awareness of domestic violence, the family law system
has been one of the least responsive institutions to this social problem."?

* Statutory Child Neglect Factors: Judicial officers are required to
consider the following child neglect factors. These factors must be
considered against granting a shared parenting decree and against
naming the offending parent as the residential parent in a custody
decree.10 These factors should also trigger contemplation of visitation
restrictions.

» Whether either parent has been convicted of or pleaded guilty to
any crime involving any act that resulted in a child being a
neglected child; or

» Whether either parent has been determined to be the perpetrator of
a neglectful act that is the basis for an adjudication a child is a
neglected child; or

» Whether there is reason to believe either parent has acted in a
manner resulting in a child being neglected.



* Statutory Domestic Violence Factors: Judicial officers are also
required to consider the following domestic factors in all custody,!
visitation,!2 modification,!3 and shared parenting!# decisions:

» Whether a parent has been convicted of or pleaded guilty to a R.C.
2919.25 domestic violence crime or any other offense involving a
family or household member who is a subject of the parenting
proceeding;15 or

» Whether, in shared parenting determinations, either parent has
“[A]ny history of, or potential for, child abuse, spouse abuse, other
domestic violence, or parental kidnapping.”16

What other Sufety * Other Safety Factors: The court should be alert for evidence of other
considerations should safety risks that might require protective parenting orders:
the court take into » The safety of the child and when the other parent is at risk.
» Domestic violence resulted in serious injuries.
account? : fred j

» A parent has a history of violent behavior.

» A parent has a history of stalking or other obsessive behavior.

» Weapons are involved.

» A child has been the victim of domestic violence or sexual abuse.
» A child has witnessed domestic violence against the other parent.

» A parent has demonstrated a propensity to violate prior court
orders, including temporary protection orders or criminal protection
orders.

» A parent or other member of the parent’s household has abused
alcohol or other drugs.

» A parent has demonstrated homicide threats, suicide threats,
abduction threats, acute depression, or other serious mental health
issues.

» A parent must relocate due to incidents of threats of physical
violence and harm.

* Protective Parenting Orders: With the primary goal of providing for
the safety of the child and the adult victim of violence, the court in its
discretion should consider protective parenting options when evidence of
neglect, violence, or safety factors are present. Such options include:

» Denying shared parenting to an abuser

» Denying residential parent and legal custodian rights to an abuser
» Denying visitation

» Requiring supervised visitation

» Requiring supervised visitation exchange at a safe location

"Abused mothers face many obstacles in attempting to protect their
children from a batterer, and can benefit when their protective efforts
receive strong support from courts and child protective services. Family
and juvenile court personnel, as well as those working in child protection
agencies, can strengthen the quality of their interventions on behalf of
children by deepening their understanding of the common patterns that
may appear in the parenting of men who batter, including ways in which
a batterer may damage mother-child and sibling relationships and make it



difficult for a mother to parent her children. Courts can increase their
effectiveness in domestic violence cases involving children by focusing on
maternal and child safety, and by seeking ways to reduce the batterer’s
influence as a role model, particularly for his sons."1”

Danger to Child from Witnessing Abuse: A judicial assumption
that only children who have been physically abused deserve court
protection from the violent parent, ignores the damage done to children
just by witnessing domestic violence in the home.18 Children who

witness abuse of their mothers in the home are at high risk for alcohol
and drug use, criminal behavior, sexual acting out, running away from
home, and suicide.1®

“Friendly Parent” Considerations: Ohio is one of 28 states that
requires a court to consider, as a custody factor, a parent’s willingness to
facilitate visitation.20 Ohio’s visitation statute favors “frequent and
continuing contact” for both parents.2! While these provisions are
appropriate in most cases, they conflict with the requirement to consider
domestic violence as a factor.22 The ABA's Center on Children and the
Law published a statement that friendly parent provisions are
inappropriate in domestic violence cases.?3

» “The “friendly parent’ and ‘frequent and continuing contact’
preferences can work together in favor of the abusive parent, who
will often appear in court to be the ‘friendly” parent; the abused
parent often wants to limit her own and the children’s contact with
the batterer, out of concern for her children’s and her own
safety.”24

» “In this situation, it is recommended the court carefully consider the
physical and emotional safety of the abused parent and children,
and resolve any balancing test in favor of protecting that safety.”2>

» As a defense to domestic violence allegations in parenting cases,
some parents raise a theory called "mad mother syndrome" or
"parental alienation syndrome" (PAS). Basically this theory blames
one parent for disparaging the other parent to the children, as an
alternative to examining whether parental misbehavior - violence,
threats, nonsupport, manipulation, etc. - may be to blame for a
child’s hostility toward that parent. Judges should be aware that PAS
does not fit within the definition of any recognized diagnostic
syndrome according to the American Psychiatric Association, and it
has been severely criticized by the mental health profession.26 PAS
has been similarly rebuked in the legal community as lacking a
legally sufficient scientific foundation and as shifting attention away
from possible dangerous parenting behavior.?

* Obtaining Evidence About Family Violence: In order to fulfill

What can a court do their responsibility to determine the best interests of children, judicial

to ensure it has all the officers need not be content with the often scant and self-serving evidence
. . presented by the adult parties and their counsel. Judicial officers should

evidence it needs to recognize parents who are the victims of domestic violence may in some

cases be unwilling or unable to adequately present evidence on these
issues, due to fear of retaliation or lack of financial resources.28 Courts
should require sufficient investigation and presentation of evidence on all
relevant parenting issues, including domestic violence issues.2? Court
actions to obtain such evidence may include:

fully protect children?



» Procuring an independent investigation3?

» Ordering physical, psychological and psychiatric examinations of the
parents and/ or children3!

» Interviewing the children in chambers32
» Appointing a CASA advocate or guardian ad litem33
» Appointing an attorney to represent the children34

» Awarding of attorney fees to the financially disadvantaged spouse to
allow that parent a fair opportunity to represent the interests of the
children3®

» Requiring each party to establish to the court’s satisfaction the
children are safe from abuse and safe from witnessing domestic
violence while in that party’s care

How Domestic Violence Should Affect Visitation Decisions

Why is domestic * Recognize Potential for Danger: Courts should recognize the
. . potential for renewed violence during visitation as well as misuse of
violence a fac tor in children as a tool of continued control. Visitation periods and visitation
Il g exchange have proven to be dangerous situations for many battered
visitation a? well — women and for their children.3¢ According to one study, 5% of abusive
Cus tOdy dBClSlOﬂS ? fathers, during visitation, threaten to kill the mother, 34% threaten to

kidnap their children, and 25% threaten to hurt their children.3” Battering
men use custodial access to the children as a tool to terrorize battered
women or to retaliate for separation.3® These considerations led a
National Institute of Justice study to conclude that “nowhere is the
potential for renewed violence greater than during visitation.”3?

"More than half of abusers will be abusive of their partners in a subsequent
relationship, a fact which means that children may be exposed to domestic
violence on visits at the abuser’s home with his new partner. Children are
often used as tools by the abuser to continue to have power and control
over the victim. Custody and visitation battles that are brought to court
often become the forum for continuing abuse and control. Given the
profound effects of domestic violence on children, courts that are presented
with domestic violence cases involving children should be particularly
concerned about keeping the children safe, which often means keeping the
victimized spouse safe, and not blaming the victim for the abuse, or
allowing the abuser to continue his abuse through court processes."40

* Put Child’s Safety Interests before Parent’s Visitation

Interests: Despite all the documented evidence of the harms and
dangers to adult victims and children from unrestricted visitation in
domestic violence cases, many courts decline to issue protective visitation
orders.4! Experts advise that: “A parent’s ‘right to visitation” cannot take
precedence over a child’s exposure to a high-risk environment.”42

Best Practice _* Honor No-Contact Orders: If a court has issued protection orders
prohibiting contact between parents, all subsequent visitation
What judiciu | tools arrangements should avoid any requirement or opportunity for the
. visiting parent to violate the protection orders. When a court exercising
are available to proper parenting jurisdiction issues custody and visitation orders, that
make visitation a action causes civil protection orders concerning parenting rights to

terminate automatically.#3 However, no statute gives a court with

safe experience?



parenting jurisdiction the authority to nullify any other portion of a civil
or criminal court protection order. Thus, if the visiting parent is forbidden
from contact with the custodial parent, no visitation order should require
prohibited contact. If a protection order also forbids any contact with a
child, the court with parenting jurisdiction should postpone issuing any
parenting order that might endanger the child, until the judge can
communicate with the judge who issued the protection order and until a
full evidentiary hearing is held.

1sitation Or : rt Ca Pr I : In making
visitation arrangements whenever domestic violence has occurred or is
threatened, the court should consider the following types of action:44

» Start with short daytime visits in a public place, increasing time
only if visits go well

» Provide for the exchange of children to occur in a protected setting

» Order visitation arrangements that do not require any contact
between the parents

» Mandate supervision by an agency (at the visiting parent’s cost) or
third party (someone not under the control of the abuser)

» Require that the abuser complete, to the satisfaction of the court, a
batterer intervention treatment program or other designated
counseling as a condition of the visitation

» Require the visiting parent to abstain from possession of any
controlled substances and from consumption of alcohol during and
for 24 hours preceding each visitation

» Limit overnight visitation
» Require a bond for the return and safety of the child

» Restrict the abuser’s movement as needed to protect the victim,
other family members, and the community

» Suspend all visitation if there is a credible threat that the abuser will
flee with the child based upon prior credible threats

» Keep the address of the abused party and the child confidential

» Docket hearing dates to review how the order is working

In what ways s hould * Relocation: The complex considerations which a court must consider in

: : parental relocation cases are made more complex where domestic violence
evidence Of domestic is a factor. In addition to normal motivations in an increasingly mobile

violence change the society, such as employment and educational opportunities, battered
look women may wish to relocate because family, support, or protection may
way courts look at be in another county or state.

relocation cases?

» Domestic violence cases highlight a conflict when only the primary
caretaker is restricted from moving. “It does not seem equitable that
the non-custodial parent should be allowed to move freely while the
custodial parent is restricted.”45

» Relevant Factors: No Ohio statute identifies the factors that should be
considered in making relocation decisions. One court, New York’s
highest court, listed the following relevant factors in relocation cases
involving domestic violence:46

+ level and quantum of abuse and threats
+ availability of local family services



+ location of abused parent’s family

+ age of children and their relationship with abuser

+ evidence of child abuse

+ instances where children witnessed parent abuse

+ economic position of each parent

+ any other factors which significantly bear upon the child’s welfare

* Mediation Generally: One of the most popular forms of alternative

What should courts dispute resolution is the mediation process, where a neutral third party
consider b efore fa_c1htates a face—to—face. attempt to negotiate an agreement of _

. L. . differences.#” In parenting cases involving domestic violence or child
orderin g mediation in abuse, the court may order mediation only if the court determines it

is in the best interests of the parties to order mediation and makes specific
written findings of fact to support its determination.*8

a domestic violence

case? L o
* Mediation in Domestic Violence Cases: Due to the unequal

bargaining power between the parties in most domestic violence
cases, many experts question the usefulness of mediation.%’ States
with experience in mediating custody disputes generally prohibit or
strictly regulate mediation for families where there has been domestic
violence.50 (See Mediation Tab.)
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Stalking Protection Orders

In order to protect victims of stalking behavior when there is no family or
intimate partner relationship, that is, for strangers and acquaintances, the Ohio
General Assembly has created criminal and civil stalking protection order
statutes. The Criminal Stalking Protection Order (SPO) created by R.C. 2903.213,
and the Civil Stalking Protection Order (CSPO) created by R.C. 2903.214, expand
the judicial system’s authority to protect the victims of domestic violence. It is the
nature of the relationship and not the nature of the behavior which distinguishes
stalking protection orders. Existing law for Temporary Protection Orders and
Civil Protection Orders already allow for courts to ban stalking behavior, but
only between intimate partners and family or household members. The new laws
define a new category of victims who are now eligible for similar relief.1

Stalking Issues & Laws

Intimate Partner Behavior: While stalking is popularly regarded as
a crime against celebrities or total strangers, the reality is quite different.
Most stalking is actually aimed at women who are current or prior
intimate partners of the usually male stalker.2 Victims in this category are
exposed to the widest range of harassment methods, and are the most
likely of all stalking victims to be subject to violence, especially if the
perpetrator has prior criminal convictions. Stalking is a dangerous
development in an abuser’s domestic violence behavior; 80% of women
stalked by a current or former partner were also physically assaulted and
30% were sexually assaulted prior to leaving the relationship.3 This
research should alert judges that stalking is not just a crime of stranger
violence, and has significant consequences for how courts treat this crime.
Stalking behavior proven in divorce, custody, visitation, and civil
protection order cases deserves to be regarded as a dangerous warning
signal that deserves immediate and serious judicial attention.

Stalking Caseloads May Increase: Courts may experience an
increase in stalking prosecutions and stalking protection order cases. One
reason is that stalking is an under-reported crime. "Among the National
Violence Against Women Survey subjects only 55% of women victims and
48% of men victims reported the stalking to the police. The three reasons
most often cited by those who did not report were that it was not a police
matter, that the police couldn’t do anything, or that the victims were
afraid of reprisals by the stalker. . . . Women victims were much more
likely than men to obtain restraining orders (28% as opposed to 10%), but
69% of women and 81% of men who received restraining orders reported
that the stalker had subsequently violated the order."*

Unfortunately, the public perception that judicial officers do not care
about helping stalking victims may have contributed to the
underreporting of this crime.> Only a judiciary that demonstrates serious
attention to and understanding of stalking statutes can overcome this
public perception.

Ohio Definition of Stalking: Ohio’s criminal statute does not
define the word "stalking", but defines the crime of "menacing by
stalking" as follows: "No person by engaging in a pattern of conduct shall
knowingly cause another to believe that the offender will cause physical
harm to the other person or cause mental distress to the other person."®
"Pattern of conduct" is defined as "two or more actions or incidents




closely related in time, whether or not there has been a prior conviction
based on any of those actions or incidents. Actions or incidents that
prevent, obstruct, or delay the performance by a public official, firefighter,
rescuer, emergency medical services person, or emergency facility person
of any authorized act within the public official's, firefighter's, rescuer's,
emergency medical services person's, or emergency facility person's
official capacity may constitute a “pattern of conduct.””7 "Physical harm"
is defined as "any injury, illness, or other physiological impairment,
regardless of its gravity or duration."8 "Mental distress" is defined as "any
mental illness or condition that involves some temporary substantial
incapacity or mental illness or condition that would normally require
psychiatric treatment."?

Cyberstalking: On August 29, 2003, a new Ohio criminal statute that
makes stalking on the internet ("cyberstalking") a crime took effect. The
statute expands the definition of "pattern of conduct" in the menacing by
stalking statute, R.C. 2903.211, to include cyberstalking (e.g, such as
sending threatening messages, posting such messages on a computer
bulletin board, using a computer bulletin board or listserv to induce a
third person to engage in stalking conduct against the victim, or using the
Global Positioning System to track the whereabouts of the victim). In
addition, the new law expands the definition of "mental distress" in the
menacing by stalking statute to include "any mental illness or condition
that would normally require psychiatric treatment, psychological
treatment, or other mental health services whether or not any person
requested or received psychiatric treatment, psychological treatment, or
other mental health services."

The law prohibits stalking or harassing someone repeatedly through
electronic means, such as by e-mail, web chat room, or message board.
Posting false information on the Internet to cause another person to stalk
an individual is also illegal.

In most cases cyberstalking is a first-degree misdemeanor. The crime is a
fourth-degree felony in some circumstances, such as if the victim is a
minor or was threatened with physical harm or if the stalker has a history
of violence. Cyberstalking is also a federal crime, under 18 U.S.C.
§2261(a)(2).

* Resources: The National Center for Victims of Crime maintains an
online Stalking Resource Center.l0 The Center includes on this website
information on stalking legislation, stalking statistics, and stalking court
cases. A brief analysis of stalking issues and laws from the Battered
Women's Justice Project is also available online.1!

Criminal Stalking Protection Order (SPO)

Can criminal courts * SPO Statutory Authority: A Stalking Protection Order may be issued
rotect the victims asa pretri.al confiition of rleease by the criminal cc?urt with jurisdiction
h t i1 over certain designated crimes.’2 An SPO may be issued when a
who are no f amily or complaint alleges a violation of R.C. 2903.11 (Felonious Assault), 2903.12
household members? (Aggravated Assault), 2903.13 (Assault), 2903.21 (Aggravated Menacing),

2903.211 (Menacing by Stalking), 2903.22 (Menacing), or 2911.211

(Aggravated Trespass), or comparable municipal statutes.3> Note that the

definition of the crime of Menacing by Stalking now includes stalking or
m harassment by electronic means, commonly called "cyberstalking."



What types of relief
does a Stalking
Protection Order
provide?

How can a Stalking
Protection Order be
modified or
terminated?

* SPO Eligible parties: The complainant/alleged victim may apply for
an SPO, but only if the victim is not a family or household member of the
defendant.1* The complainant and each person specifically identified in a
protection order are collectively designated as “Protected Parties” on
Ohio’s mandatory standard SPO forms. Stalking Protection Orders were
created to cover strangers and mere acquaintances, that is, persons who
are not a relative, intimate partner, or family or household member of the
perpetrator. Victims of intimate partner or family violence can instead
apply for a Temporary Protection Order (TPO),%> or Civil Protection Order
(CPO), or Civil Stalking Protection Order (CSPO)!7 against stalking
behavior.

SPO Lethality Factors: Judicial officers may want to consider lethality

assessment tools in all protection order decisions. (See Lethality Factor
Tab.)

SPO Initial Procedure: A complainant/alleged victim must file a
motion requesting a protection order, using language specified in the
statute.18 The court can also issue an SPO on its own motion.1” The
Supreme Court of Ohio developed forms which must be used in all
stalking protection order cases.2 The forms include a motion that
complies with the statutory language, and instructions for completing the
motion.

SPO Hearings: The court must hold a hearing as soon as possible but
no later than the next court day following the filing of the motion.2! The
statute forbids holding a defendant solely for purposes of a hearing on the
motion requesting a protection order.22 The court must order service of
the SPO upon the defendant the same day it is issued.?? If the court’s
initial SPO was issued at an ex parte hearing, the court must schedule
another hearing “as soon as possible but not later than the next day that
the court is in session” to determine whether that order should remain in
effect, be modified, or be revoked.

* SPO Relief Available: If the court finds the safety and protection
of the complainant/alleged victim may be impaired by the continued
presence of the alleged offender, the court may issue a protection order as
a pretrial condition of release.?* The SPO may include any terms the court
finds necessary to insure the safety and protection of the complainant/
alleged victim.?> The forms mandated by the Supreme Court of Ohio
include a full range of optional orders.2

SPO Weapons Restrictions: The issuance of a stalking protection
order triggers federal firearms possession restrictions. (See Weapons Tab.)
The federal firearms remedies, however, are no substitute for detailed
orders in the SPO requiring immediate surrender of deadly weapons and
locally enforceable weapons restrictions.

SPO Modification & Termination: Only the court that issued the
SPO can modify it. Courts must notify the parties an SPO cannot be
waived or nullified by consent of the parties.?” The mandatory Ohio
forms include this notice. Requests by the parties for modification or
termination of an SPO will probably be few, since the parties are by
definition strangers or mere acquaintances, and “reconciliation” of a
relationship is unlikely. The SPO terminates upon disposition of the
underlying criminal charge or when a Civil Stalking Protection Order
(CSPO) is issued relating to the same facts.28



* SPO Enforcement: Any violation of an SPO is by definition a violation
of bond conditions, which can result in bond revocation. Any violation of
an SPO is also a separate crime, which may result in arrest upon probable
cause and separate criminal charges.??

* SPO Costs, New Ohio Law: In compliance with federal law3 a new
Ohio law3! that took effect on March 20, 2003, bars all court costs and
filing fees in domestic violence civil and criminal cases. The new Ohio law
prohibits any court or unit of government from assessing any fees,
charges, or other costs in domestic violence, stalking, and sexual assault
cases for filing criminal charges, or in connection with filing a petition for
a civil protection order, service of process, issuance of a warrant,
registration of an intercounty or interstate protection order, or obtaining a
certified copy of a protection order. The federal mandate only required
that victims be exempted from such costs, but the Ohio law also bars
charging perpetrators for court costs or other fees in domestic violence
cases. Additional information on how federal authorities interpret court
cost issues can be obtained from the National Center on Full Faith &
Credit, 800-256-5883, ext 2.

Civil Stalking Protection Order (CSPO)

Can civil courts * CSPO Statutory Authority: Civil Stalking Protection Order cases are
protect the victims governed by R.C. 2903.214. The common pleas court of the county in

o which the person to be protected by the protection order resides has
who are nOtf amlly or jurisdiction to hear CSPO cases.32

household members?

CSPO Lethality Factors: Judicial officers may want to consider
lethality assessment tools in all protection order decisions. (See Lethality
Factor Tab.)

CSPO Eligible Parties: Any person may seek a CSPO on behalf of
themselves and any other family or household member. Civil Stalking
Protection Orders were created to cover strangers and acquaintances.
Persons who are related, intimate partners, family and household
members of the perpetrators are eligible instead to request a Civil
Protection Order (CPO) from the domestic relations court against stalking
behavior.33 But, unlike the SPO statute, nothing in the CSPO statute
prohibits victims of intimate partner violence from asking for a CSPO
instead. The petitioner and each person specifically identified in a
protection order are collectively designated as “Protected Parties” on
Ohio’s mandatory standard domestic violence forms.

What are the leg al * CSPO Procedure: The Supreme Court of Ohio has adopted certain
proce dures f or a Civil forms and instructions for mandatory statewide use in all CSPO cases.

Courts are required by this rule to make packets of these forms available

Stal k1ng Protection upon request.3* A person seeks relief by filing a petition alleging the
? respondent engaged in a violation of R.C. 2903.211 (Menacing by Stalking)
Order case: against the person to be protected. Note that the definition of the crime of

Menacing by Stalking now includes stalking or harassment by electronic
means, commonly called "cyberstalking."

* CSPO Victim Advocate: A victim advocate may accompany a
petitioner at all stages of the judicial proceedings.



BestPractice » Support and Assistance: The role of the victim advocate is not to give

What types of
relief does a Civil
Stalking
Protection Order
provide?

legal representation, but to provide support and assistance to the
petitioner. No victim advocate should be allowed to be called as a
witness, nor be required to disclose a surname in any proceeding in
the court without written leave of the assigned judge for good cause
shown. (See Victim Advocate Tab.)

* CSPO Ex Parte Hearing: Upon request, the court must hold an ex
parte hearing the same day the petition is filed; the law does not provide
for issuance of a CSPO solely on the basis of a review of the petition. The
assigned judge should personally hear ex parte petitions whenever
possible and should review and sign any ex parte CSPO signed by a
magistrate. Interim orders on ex parte hearings should be avoided due to
the 28-day expiration of such orders.3¢

* CSPO Full Hearing: If the court, after an ex parte CSPO hearing, issues
a CSPO, a full hearing shall be scheduled within ten court days.3”

» If a magistrate presides over the full hearing, any objections to a
Magistrate Decision filed pursuant to Civil Rule 53(E)(3) shall
operate as an automatic stay of execution of that judgment until the
court disposes of the objections. Although this stay applies to the
protection order issued in the Magistrate Decision, the stay does not
apply to the ex parte CSPO issued by the judge as a result of the ex
parte hearing, which remains in effect until the objections are
determined. The objection applies to the magistrate’s full hearing
and cannot stay the judge’s ex parte order.

» This should provide judges with an incentive, in addition to victim
safety, for not arbitrarily limiting the duration of ex parte protection
orders.

* CSPO Relief Available: After an ex parte hearing, the court may grant
a Civil Stalking Protection Order which includes any terms the court
“finds necessary for the safety and protection of the person to be
protected.”38 After a full hearing, the court may grant a CSPO that
“contains terms designed to ensure the safety and protection of the person
to be protected.”3?

* CSPO Cooperation with Law Enforcement Agencies: Swift
communication by the court with law enforcement agencies is crucial to
victim safety.

» Required Notice: The court is required to issue a copy of all
protection orders and consent agreements to all law enforcement
agencies that have jurisdiction to enforce those orders.40

» NCIC Form: The court must provide a “Protection Order Notice to
NCIC,” Form 10-A, to the local law enforcement agency responsible
for maintaining NCIC computer records. This form should be
completed and forwarded for every protection order issued. Note:
The Brady Handgun Disqualifier does not apply to ex parte orders,
because the subject has not yet had an opportunity for a hearing.

Best Practice » Lethality Precautions: Because the period of the parties” separation is

the most likely time for a domestic violence victim to be killed,
many law enforcement agencies have begun to regard protection
orders as an early warning system. Upon filing, courts should



immediately fax copies of protection orders to law enforcement
agencies where petitioners live or work. Faxing copies of dismissal
entries is also advisable.

* CSPO Mutual Orders Prohibited: The court may not issue “mutual”
CSPOs. The court may not require the petitioner to do or refrain from
doing any act, unless the respondent files a separate petition and sets the
matter for a separate hearing on its merits:4!

* CSPO Weapons Restrictions: The issuance of a stalking protection
order triggers federal firearms possession restrictions. (See Weapons Tab.)
The federal firearms remedies, however, are no substitute for detailed
orders in the CSPO requiring immediate surrender of deadly weapons
and locally enforceable weapons restrictions.

How can a Civil * CSPO Modification: Only the court that issued the CSPO can modify
9 c it. Courts must notify the parties that a CSPO cannot be waived or

Sta lkﬂ’lg Pro t(‘:'C'thTl nullified by consent of the parties.*2 The mandatory Ohio forms include

Order be modlfzed ? this notice. Requests by the parties for modification or termination of a

CSPO will probably be few, since the parties are by definition strangers or
mere acquaintances, and “reconciliation” of a relationship is unlikely.

Should judges be * CSPO Expiration: Any ex parte protection order, full hearing
reluctant to limit protection order, or consent agreement is valid until a date certain, but not
- lkli’lg pro . later than five years from the date of its issuance or approval.43

order re l1ef7 ____» Other Considerations: The duration of any CSPO should be based

solely on consideration of victim safety. Absent some articulable

reasons, which justify granting a victim of stalking less protection

Best Practice than the law allows, a five-year duration should be stated. Court

convenience, document management, or blanket policies should
never outweigh victim safety considerations in setting the length of
court protection provided to victims. As the public may require an
explanation why the full duration of protection was not ordered
when a victim is injured after an accelerated expiration date expires,
it would be prudent to make written findings justifying a decision
to provide less protection than the full five years allowed by the
statute.

* CSPO Costs, New Ohio Law: In compliance with federal law# a
new Ohio law45 that took effect on March 20, 2003, bars all court costs and
filing fees in domestic violence civil and criminal cases. The new Ohio law
prohibits any court or unit of government from assessing any fees,
charges, or other costs in domestic violence, stalking, and sexual assault
cases for filing criminal charges, or in connection with filing a petition for
a civil protection order, service of process, issuance of a warrant,
registration of an intercounty or interstate protection order, or obtaining a
certified copy of a protection order. The federal mandate only required
that victims be exempted from such costs, but the Ohio law also bars
charging perpetrators for court costs or other fees in domestic violence
cases. Additional information on how federal authorities interpret court
cost issues can be obtained from the National Center on Full Faith &
Credit, 800-256-5883, ext 2.
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Is lethality
assessment a function
that neutral judicial
officers ought to be

performing?

Lethality Factors

Lethality Assessment Tools & Their Uses

In the last two decades, law enforcement authorities, social scientists, and other
experts have researched “lethality factors” - indicators of future dangerousness of
individuals and situations.! These factors may assist those who make critical
decisions about the safety of others. At the end of this section is a checklist of
various lethality indicators that can be used as an assessment tool. Many law
enforcement agencies and courts throughout the nation are now using such tools
to evaluate domestic violence cases for potential escalation.

* Lethality Assessment in Domestic Violence Cases: Judges can

maximize their ability to increase community safety by adopting
procedures for lethality assessment in domestic violence cases. Although
these considerations are commonly referred to as "lethality factors",
experts acknowledge that they do not actually predict intimate partner
homicides. They do, however, provide insight into which cases present a
heightened risk of escalating violence. "Danger assessment" probably
better describes the process of risk analysis in domestic violence cases.

Some danger factors stand out as particularly significant. A study
covering 11 major U.S. cities and published in the American Journal of
Public Health in 2003 found the abuser's lack of a job is the strongest
"social risk factor" preceding domestic violence deaths, followed by the
abuser’s access to firearms, threats to kill the victim, and threats with a
weapon. The same study found "relationship factors" increased the risk of
femicide such as a home with a stepchild of the abuser, an abuser's highly
controlling behavior, and separation of the parties.2

A leading expert in threat assessment, Gavin DeBecker, makes an
assertion that should give every judge pause: "Spousal homicide is the
single most predictable serious crime in America."3 This view is echoed
by researcher Neil Websdale, who says when trying to assess danger in
domestic violence: "Risk assessment scores should not substitute for
listening to battered women and learning about the complexities of their
personal lives and broader social circumstances."t Judges should be
cautious when a victim thinks she is in no danger, because she may be
under coercion or in denial about her situation. But if a victim has reached
the conclusion that she is at risk, the experts say this should be regarded
as highly predictive of the potential for increased violence against her.

Other high risk factors for domestic violence increasing in frequency and
intensity include: a prior history of violence by the offender, depression
of the abuser, violence during pregnancy, abuse of animals, stalking or
other obsessive behavior, disregard for court orders, and the abuser’s
realization that the victim is ending the relationship. The experts
generally agree that any one factor may spell danger, that more danger
signals probably mean higher risk, and that it is critical to view every
danger signal in the context of all the facts and circumstances.



* Danger Assessment is an Existing Judicial Function: Every
judicial officer who handles domestic violence cases (as well as parenting
cases and many criminal cases) is already responsible for making danger
assessments in a wide variety of circumstances: protection order
decisions, bond considerations, sentencing decisions, probation
restrictions, parenting determinations, and court safety planning.

» In every case where danger is a potential issue, judicial officers
consciously or unconsciously make decisions that affect safety and
sometimes survival. Even a judicial decision rnot to consider danger
is still a decision that by default has an equal impact upon safety
and survival.

» Competent discharge of judicial duties requires an evaluation of
possible danger to crime victims, witnesses, jurors, court personnel,
and the public at large whenever risks are evident.

» Statutes, rules, and case law sometimes specifically require such
judicial evaluation of risks. For instance, R.C. 2919.251 requires a
court to consider “whether the defendant is potentially a threat to
any other person,” among other danger factors, before setting bail.

» Judicial decision-making concerning safety involves more than just
individual case findings. Supervision of magistrates, pre-trial service
officers, probation officers, bailiffs, court security officers, and other
individuals and agencies under the court’s control is essential to
ensure their safety decisions are consistent with those of the judge
who is ultimately accountable to the public for those decisions.

» Demanding thorough investigation and complete disclosure of all
relevant danger information from attorneys, court staff, and outside
agencies is the surest way for a judge to ensure all safety decisions
for which the judge must answer are fully-informed and factually

defensible.
Best P i . E | f .
How can a ] udge use » The Domestic Violence Protocols for the civil and criminal justice
. system in Montgomery County, Ohio, suggest that lethality factors
letha hty f actors to be considered at every aspect of the domestic violence case,
assess cases? beginning with the police dispatch stage and continuing through

arrest procedures, bond considerations, criminal sentencing,
protection order issuance and enforcement, and parenting
determinations.>

» A laminated pocket-sized card containing lethality factor questions
is issued to law enforcement officers in Cleveland, Ohio and Duluth,
Minnesota, among other places, to help officers gather lethality
information for use in assigning caseworkers and assisting judges
set bail. “And simply having to answer such questions may open a
victim’s eyes to how serious the situation really is.”®

» Omaha officials are considering a computer system to help agencies
detect domestic violence patterns by assigning risk levels to possible
abusers. The system would tap into public records in addition to
other sources to build a profile of potential offenders, by
documenting a history of domestic violence, a history of violent
crimes, incidents involving a particular victim, substance abuse, and
protection orders.”



» The New Jersey Supreme Court publishes an 8-page Visitation Risk
Assessment Instrument to help judges and other officials make safe
visitation orders for children by assessing lethality factors in eight
categories:8

¢ Domestic Violence

¢ Child Abuse

¢ Child Exposure to Domestic Violence
¢ Substance Abuse

¢ Criminal History

¢ Psycho-Social Factors

¢ Parental Capacity/Experience

¢ Previous Visitation Experience

» California law specifically states “the public safety shall be the
primary consideration” in the setting of bail and requires
consideration of such lethality factors as:?

¢ Seriousness of victim’s injuries

¢ Alleged threats against victim or witnesses

¢ Alleged use of firearms or other deadly weapons

¢ Prior history of convictions and arrests, including for
domestic violence

» The Michigan Domestic Violence Benchbook includes a section on
“Understanding the Abuser - Assessing Lethality,” which includes
descriptions of six common characteristics of abusers:10

¢ Dependency and jealousy

¢ Belief in men’s entitlement to dominate women
¢ Isolation

¢ “Jekyll and Hyde” personality

¢ Poor interpersonal skills

¢ Refusing to accept responsibility for the violence

Use of Lethality Factors in Criminal Cases

How can criminal * Using Lethality Factors in Making Bond Decisions: News
accounts often report batterers being released on minimal bonds with no
courts make use Of effective release CIZ)nditions, then im%nediately killing their intended
letha l1ty assessment victims. Judges have been variously vilified, disciplined, and even forced
P from office when it appears information about the dangerousness of
tools: the defendant was potentially available to the court, but not demanded by
the judge, or worse, ignored by the judge.l!

* A Critical Stage for All Concerned: A judge’s decisions concerning
bond and pretrial release conditions could well determine a domestic
violence victim’s survival. The reasons should be apparent:

» The abuser is angry over being arrested, but more significantly over
the loss of control that represents.

» The abuser often blames the victim for the arrest.



» The arrest is a vivid indicator the relationship is ending, which
is often a trigger to fatal violence.

» Token bond and release conditions confirm to the abuser the
justice system cannot or will not put boundaries on his behavior.

* Criminal Rule 46: This rule allows for consideration of all relevant
information in setting types, amounts, and conditions of bail. This may
include information concerning lethality factors.

» Such information may not materialize without the court’s insistence
it be provided by prosecutors, pretrial service officers, court
personnel, complainants and defendants.

» Proactively demanding sufficient information to make competent
judicial decisions will pay dividends in community safety, as well as
reduce the chance of “If only I had known. . .” public regrets over a
tragedy.

» If a judge believes full disclosure of lethality information at
arraignment will taint the judicial mind for future proceedings, the
community is better served by a fully-informed bond decision and a
voluntary recusal.

* Using Lethality Factors in Sentencing Decisions: Sentences for
domestic violence offenders should hold the offender accountable and
communicate the message the court regards this offense seriously.

When pre-sentence investigation services are available, the court should
require a thorough disclosure of lethality factors so fully-informed
sentencing decisions can be made. The court should also require a victim
impact statement be sought, so any aggravating circumstances are known
prior to sentencing.

Best Practice * Other Considerations: Montgomery County has adopted domestic

violence protocols which suggest a judge should consider a term of
incarceration if one or more of the following lethality factors are present:12

» The victim suffered serious bodily injury, or the offender caused
any adult or minor child in the household of the offender to believe
he or she would cause serious bodily injury.

» The offender engaged in, or exhibited a genuine threat of forcible
sexual activity to any adult or minor child in the household or
engaged in any prohibited intra-familial sexual activity.

» The offender used a deadly weapon or caused the victim to
reasonably believe he or she would use a weapon;

» The offender has continued to engage in on-going intimidation of
the victim by phone, mail or other means, by the offender
personally or through a third party.

» The offender or a third party-agent of the offender has stalked the
victim.

» The offender has a history of domestic violence or other offense of
violence.

» Offender has engaged in a pattern of escalating violence.

» The offender has previously violated court orders or been
non-compliant with probation or batterer intervention.



» The offense was “committed in the vicinity of a child,” i.e., within
30 feet or within the same residential unit as a child under 18 years
of age. By statute, this factor weighs in favor of imposing
imprisonment at the time of sentencing.13

» A batterer intervention program has assessed the offender as
inappropriate for intervention.

» In addition to the above factors, a judge, in determining sentencing,
should consider the full breadth of lethality indicators.

Use of Lethality Factors in Civil Cases

How can civil courts
make use of lethality
assessment tools?

* Protection Order Cases: Courts issuing Civil Protection Orders and
Civil Stalking Protection Orders may find lethality factors useful in
determining the necessity and duration of batterer intervention treatment
orders, making other counseling orders, setting other terms of protection
orders, prioritizing domestic violence case hearings, and planning court
safety.

* Parenting Cases: Courts making parenting orders in domestic
violence cases or in other cases where domestic violence is present may
find lethality factors useful in awarding custody, determining whether
shared parenting orders are appropriate, and setting safe visitation orders.

Experts say that judges can make better-informed decisions for protecting
children if they are fully aware of the risks children face, if they gather all
pertinent information, and if they have a system for evaluating that
information. "Children exposed to battering behavior can benefit
tremendously when professionals have knowledge of the range of risks
that batterers present to children, and when a systematic risk assessment
tool is applied by child protective services and family courts."4 Experts
say judges and others working with family abuse should be aware of the
many types of risk posed to children, including:1>

» Risk of exposure to threats or acts of violence toward their mother
» Risk of undermining mother-child relationships

» Risk of physical or sexual abuse of the child by the batterer

» Risk to children of the batterer as a role model

» Risk of rigid, authoritarian parenting

» Risk of neglectful or irresponsible parenting

» Risk of psychological abuse and manipulation

» Risk of abduction

» Risk of exposure to violence in their father's new relationships

To use this information for the benefit of children, experts urge judges to
consider the many elements necessary for children's recovery from
exposure to domestic violence, including:16

» A sense of physical and emotional safety in their current
surroundings

» Structure, limits and predictability

» A strong bond to the non-battering parent and siblings



» Not to feel responsible to take care of adults

» Contact with the battering parent if strong protection measures are
in place for children's physical and emotional safety

Experts also urge judges to apply their knowledge of domestic violence and
the facts gathered in each case to the following 13 factors to assess further
risks to children:1”

» Level of physical danger to the mother

» History of physical abuse toward the children

» History of sexual abuse or boundary violations toward the children
» Level of psychological cruelty to the mother or the children

» Level of coercive or manipulative control exercised during the
relationship

» Level of entitlement and self-centeredness

» History of using the children as weapons, and of undermining the
mother's parenting

» History of placing children at physical or emotional risk while
abusing their mother

» History of neglectful or severely underinvolved parenting

» Refusal to accept the end of the relationship, or to accept the
mother's decision to begin a new relationship

» Level of risk to abduct the children
» Substance abuse history
» Mental health history

"In collecting and evaluating evidence regarding these indicators of risk,
evaluators should pay particularly close attention to the knowledge and
perceptions of the battered mother; we find that failure to do so is one of the
most common weaknesses in risk assessments in domestic violence cases,
particularly in custody and visitation evaluations."1® Judges armed with
such useful assessment tools are better equipped to make prudent parenting
decisions centered on the best interests of children. (See also Children and
Violence Tab.)
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LETHALITY FACTOR CHECKLIST

Lethality factors should be used as guidance in the determination of dangerousness in individual cases. No individual
factor is necessarily to be given greater “weight;” any one factor may or may not be indicative of high lethality.

A. Severity of Violence E. Failed Community Control of Defendant

serious injury violated protection/restraining orders

_threats to kill ___violated Probation/Community Control

use of weapons ___ prior batterer intervention/treatment

___ threats with weapons

___strangulation/choking of victim F. Defendant Criminal History

__sexual assault/abuse

___abuse of animals ___numerous police calls

___ sadistic/terrorist/hostage acts ___ prior arrests for domestic violence

___abuse during pregnancy ___ prior charges for domestic violence

___ property damage to intimidate or control ___ prior convictions for domestic violence

___forcible entry to gain access to victim ___charges are pending

___ repeated/escalating violence ___ other criminal history

B. Child Endangerment G. Psychological Indicators of Defendant

___child abuse ___suicidal threats

___violence in presence of child(ren) ___extreme life stressors (job loss, death in family)

__ threats to abduct child __ hospitalized and/or treated for depression

___ threats to harm child __ hospitalized and/or treated for other mental illness

C. Centrality of Victim to Defendant H. Other Danger Indicators

___obsessive behavior (phone harassment, monitoring, ___victim is separating, or recently separated, from
wiretapping) partner

___ stalking ___defendant has access to weapons

___ownership (sees victim as property) ___ defendant has weapons training

___ isolation of victim (social/physical/financial) ___defendant abuses alcohol/drugs

___ parties have intimate/romantic relationship
D. Anti-Social Behavior ___defendant interferes with victim’s access to
emergency services (pulled phone from wall, etc.)

assaults on others __other unusual behavior of defendant

___violence or threats in public

___ threats/harassment of victim’s family/friends






Weapons

The court should recognize the danger which weapons pose to victims of
domestic violence, children, law enforcement officers, lawyers, judges, court staff,
and even perpetrators themselves in suicide cases. Research confirms what
experience suspects: the quicker weapons are removed from a domestic violence
situation, the safer everyone in the zone of danger will be.! Failure to protect
these targets with determined judicial efforts can result in tragedy. Preventive
measures should include orders to law enforcement to seize all available weapons
(whether or not they have already been used to cause domestic violence?), as well
as weapon surrender and possession restrictions in protection orders, as a
condition of pretrial release, and as a condition of probation/community control.

Effects of Federal Firearms Laws

What federal firearms * Effect of Federal Firearms Restrictions on State Court Orders:
Y In addition to any state court weapons orders, federal firearms restrictions
restrictions should apply in most state criminal domestic violence and state protection order
courts recogni ze in cases.? Law enforcement agencies are required after every domestic
. . . violence-related arrest to consider notifying federal authorities of any
their deliberations? apparent violation of federal firearms restrictions.4 State courts are

without jurisdiction to negate federal criminal restrictions. A state court
order that purports to allow an individual to possess a firearm despite the
existence of a valid protection order will not prevent prosecution if federal
restrictions apply, and may leave the judge subject to questions of acting
beyond jurisdiction.

» Federal firearms restrictions are no substitute for state court
orders banning weapons possession without which victims will be
limited to federal enforcement.

* Effect of Federal Firearms Restrictions on Criminal
Convictions: Since 1994, federal law has forbidden individuals
convicted of most felonies to ship, transport, possess, or receive any
firearm or ammunition.’ It is also a violation of federal law for any
person who has been convicted of a misdemeanor crime of domestic
violence to ship, transport, possess, or receive any firearm or
ammunition.® These restraints do not expire and can be removed only by
pardon or expungement of the conviction.”

Criminal defendants can lose gun rights even when not convicted of a
misdemeanor crime that is titled "domestic violence." The federal Gun
Control Act® definition of applicable crimes includes all misdemeanors
that involve the use or attempted use of physical force (e.g. assault,
disorderly conduct). If separate federal inquiry reveals that the offense
was committed by a party related to the victim, it is not necessary that the
person is charged with a "domestic violence" crime.?

These federal restrictions apply in addition to Ohio felony laws banning
possession of a firearm while under a disability, which includes felony
and juvenile convictions of crimes of violence or drug crimes, plus drug
dependency, chronic alcoholism, and mental incompetence.10



» Effect of Federal Firearms Restrictions on Protection Orders:

Since 1994, federal law prohibits individuals, who are subject to a final
protection order, from possessing any firearm or ammunition.” The
constitutionality of this federal law has been upheld in Ohio.12 It is well
within the authority of trial courts to recognize this federal restriction by
explicitly restraining an individual subject to a protection order from
possessing a weapon or firearm.13 However, Ohio courts have no
jurisdiction to “waive,” override federal firearms restrictions, or grant
individuals immunity from prosecution for a violation. This federal
firearms disability stays in effect until the termination of the protection
order and may not be lifted or stayed by the issuing court.14

* Effect of Federal Firearms Restrictions on Law Enforcement
and Military Personnel:!5

» Service weapons: Service weapons used in the line of duty are
exempt from the federal felony conviction restrictions,¢ but are not
exempt from the federal misdemeanor conviction restrictions.1”
Service weapons used in the line of duty are exempt from the
federal protection order restrictions. However, this exemption is
applicable to those who are subject to a protection order only if the
order is silent as to firearms possession;!8 if the protection order
specifically prohibits an officer from possessing a firearm, federal
law does not protect the officer from being bound by that restriction.

» Personal weapons: In contrast, personal weapons of law
enforcement officers and military personnel are not exempt from
federal laws prohibiting firearms use after criminal convictions or
protection order entry.1®

» State restrictions may exceed federal restrictions: Restrictions on service
weapons use may be imposed by state judges when appropriate,
even when federal rules do not automatically impose such
restrictions. Federal statutes do not prohibit a state judge from
exercising discretion to forbid an officer from possessing firearms at
all times and under all circumstances. The only effect of the federal
"official use" exemption is that no automatic federal service weapons
disability arises upon issuance of a protection order. But state
protection order laws are still applicable. Under state law a
protection order may specifically prohibit any defendant from
access to all weapons, where such restrictions are necessary to fulfill
the statutory mandate of protecting the family from violence.20
Ohio’s protection order statutes make exclusions for neither police
officers nor their duty firearms. At the discretion of the judge
appropriate restrictions may be ordered that may prohibit even the
use of an officer’s duty weapon. Such decisions have far-reaching
implications, since the loss of the right to use a service weapon may
jeopardize a defendant’s job. Judges are called upon to weigh a
victim’s safety against a defendant’s job security.

* Third Party Liability Under Federal Law: Federal firearms law
makes it unlawful for any individual to sell or otherwise dispose of any
firearm or ammunition to any person if the individual "knows or has
reasonable cause to believe that such person is subject to a federal
disability from possessing firearms and ammunition."?! Thus, if
individuals who are subject to a federal firearms disability should
persuade friends or family members to return a gun or help them obtain a



gun, they thereby expose those acquaintances to federal prosecution. This,
and the increased risk of gun violence, suggests that no one other than a
law enforcement agency should keep guns in safekeeping for a defendant
who is under a firearms disability.

Deciding Whether to Impose Weapons Restrictions

What factors should a
court consider
concerning weapons
in a domestic violence
case?

* Effective Procedures for Weapons Safety: To increase
community safety and increase the effectiveness of protection orders, a
judge should: (1) ask the defendant if he possesses weapons; (2) ask the
plaintiff if the defendant possesses weapons; (3) craft an order which
removes weapons from offenders; (4) strictly enforce that order; (5) report
known violations to local and federal law enforcement authorities; (6)
ensure that all domestic violence convictions and protection orders are
promptly and accurately reported to federal authorities on National
Crime Information Center (NCIC) forms as required by law; (7) determine
precisely how weapons are removed from defendants and retained by
authorities in the county, and (8) implement any changes necessary to
ensure that weapons are promptly seized under appropriate
circumstances and released only upon court order.

Lethality Considerations: The court should look to the totality of the
circumstances in deciding weapons restrictions, including the severity of
the violence, a death or suicide threat, a preoccupation with weapons or
weapons collection, any indication of mental instability, use of weapons
for violence or threats, weapons training, weapons availability, recent
separation of the parties, and the victim’s fear the perpetrator will re-
offend. (See Lethality Factors Tab.) Because the time of separation when
the relationship is ending is the most dangerous period for the victim, this
is an especially crucial time to remove weapons from the situation.

* Ohio Standard Domestic Violence Forms: Courts and parties in
every Ohio domestic violence case must use forms that are identical or
“substantially similar” to those specified in the Rules of Superintendence.?2
These forms make reference to all the forms of relief that a court is
authorized to grant under R.C. 3113.31(E). They also require a warning
page to be attached to all protection orders issued in the state. This
warning page advises defendants/respondents they may be subject
to federal penalties for possessing, transporting, or accepting a firearm. In
addition, the prescribed form “Protection Order Notice to NCIC”
contains Brady Handgun Disqualifier information that is entered into law
enforcement computer records.??

* Check Boxes Available: The standard form protection orders all
include check box paragraphs prohibiting possession of any deadly
weapon?* and requiring defendant/respondent to surrender all deadly
weapons to law enforcement, to be held in protective custody until
further court order. In virtually all circumstances where violence has
occurred or is threatened, judges should check this box to require
surrender of weapons. If a court exercises its discretion not to mark the
weapons restriction box, it would be prudent to articulate in writing
why weapons possession does not jeopardize the security of the
protected parties.



Weapons Issues in Domestic Violence Cases

What are the weapons * Seizure Without Protection Order: An Ohio law enforcement officer
g g 05 is required to seize as contraband any deadly weapon used, threatened to
1ssfue.s in civil and be used, or brandished in any incident of alleged domestic violence or
Crlminal cases ? alleged violation of a protection order.2> This statutory duty is

independent of any protection order provision concerning weapons.

* Statutory Authority TPO: In criminal Temporary Protection Order
cases, the court may issue as a pretrial condition of release orders
designed to ensure the safety and protection of the protected parties.26
Since the statute is preventive in nature, not remedial or punitive, the
court must decide solely whether future violence may be prevented by a
no weapons order.

* Statutory Authority CPO: In Civil Protection Order cases, the court
may issue such orders it finds necessary to end domestic violence and to
grant equitable and fair relief.2” Since the statute is preventive in nature,
not remedial or punitive, the court must decide solely whether future
violence may be prevented by a no weapons order.

* Statutory Authority SPO: In criminal Stalking Protection Order cases,
the court may issue, as a pretrial condition of release, orders designed to
ensure the safety and protection of the protected parties.?® Since the
statute is preventive in nature, not remedial or punitive, the court must
decide solely whether future violence may be prevented by a no weapons
order.

* Statutory Authority CSPO: In Civil Stalking Protection Order cases,
the court may issue orders designed to insure the safety and protection of
the protected parties.?? Since the statute is preventive in nature, not
remedial or punitive, the court must decide solely whether future violence
may be prevented by a no weapons order.

*Return of Firearms: Judges should verify that a party requesting the
return of a firearm is not under a federal firearms disability.

"If you're a judge in the process of returning a firearm because a
protection order has expired or been vacated, are you aware that you
must first determine that the person is not prohibited under any state
or federal law from possessing firearms?" - Assistant U.S. Attorney
Laura A. Przybylinski Finn30

Suggested sources the court may have access to include the National
Crime Information Center (NCIC) database, as well as the Interstate
Identification Index, to confirm that a party is not subject to a federal
disability before permitting the return of firearms.
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Evidentiary Issues

violence cases. The General Assembly enacted a series of changes in domestic
violence law in 1994 designed to end the era of “he said - she said” trials. The
legislature demanded that law enforcement agencies and prosecutors focus on

cases is now being offered.!

Hearsay Issues

What evidence rules * Hearsay Generally: Hearsay is defined at Evid. R. 801(C) as “a
. statement, other than one made by the declarant while testifying at the
Concemmg hears ay trial or hearing, offered in evidence to prove the truth of the matter
statements most asserted.” The Rules of Evidence spell out numerous exceptions and the
. . most common in domestic violence cases are discussed here. Note
c ommonly arise in whether the declarant is “unavailable” becomes an issue only when

domestic violence prlying ].EV.id. R. 804.1. Under the remaining rules, the availability of the
eclarant is immaterial.
cases?
e Admissions: From witnesses, police officers, 911 tapes and similar
sources come the most common type of out-of-court statements, a party-
opponent’s own admissions. These are admissible as non-hearsay, by

Evid. R. 801(D)(2)(a)

* Excited Utterance: The emotion-charged atmosphere surrounding
most domestic violence incidents often provides statements by
complainants, defendants, children, and other witnesses offered
as excited utterances. Victims are likely to make statements to police or
911 operators while still under the dominion of the exciting event. Evid.
R. 803(2) allows an exception to the hearsay rule based on the high degree
of credibility found in sudden unplanned statements.?

Present Sense Impression: Statements describing or explaining an
event as it is observed, or immediately thereafter, are admissible unless
the circumstances show them to be untrustworthy. Evid. R. 803(1) allows
an exception to the hearsay rule based upon the high degree of
trustworthiness found in the spontaneity of contemporary statements.3

Then-Existing Condition: Evidence of a domestic violence victim’s
fear, pain, motive, or intent is often the subject of statements concerning
then-existing mental, emotional, or physical condition. Evid. R. 803(3)
allows an exception to the hearsay rule based upon the usual reliability of
expressions of a declarant’s present condition.*

Statement for Medical Purpose: Medical treatment, past and
current, of domestic violence victims often generates records kept for
diagnostic or treatment purposes. Evid. R. 803(4) allows an exception to
the hearsay rule based upon the motive for truthfulness when seeking
medical aid.>

Certain evidentiary issues are likely to arise frequently in the context of domestic

thorough investigation, evidence collection and trial presentation of all available
evidence. Evidence that many courts were not used to seeing in domestic violence



* Recorded Recollection: A witness in a domestic violence case may
need a record to refresh their memory during testimony. Evid. R. 803(5)
allows an exception to the hearsay rule based upon the reliability of
records made when the matter was fresh.6

* Judgment of Previous Conviction: It is especially pertinent to
felony domestic violence cases to prove prior convictions as an element of
the crime for enhancement purposes.” Evid. R. 803(21) allows an
exception to the hearsay rule based upon the reliability of official criminal
court records.8

* Declarant Unavailable: The best judge of a domestic violence victim’s
safety is the victim herself. That sometimes leads to a reluctance to
testify. Ohio courts set a two-part test for allowing certain types of out-of-
court statements® by an unavailable declarant!? to come into evidence as
an exception to the hearsay rule: First the prosecution must make
reasonable good faith efforts to secure appearance; and second, the out-of-
court statement must bear sufficient indicia of reliability.11

911 Tapes

How dO 911 tapes * Proper Foundation: Frequently, tape recordings of 911 emergency
come into evidence? calls are offered into evidence to impeach the defendant’s story and to

: prove threat, physical attack, a victim’s fear, adverse effects on children,
etc. A proper foundation is required, to include establishing relevance,
authenticity,12 chain of custody, and the probative value outweighs
any prejudice.13

* Hearsay Exception Required: A 911 tape may be offered for
impeachment or as an admission against interest by the defendant. But
usually the tape is offered for the truth of the matter asserted and is not
subject to cross-examination; thus, an exception to hearsay must be
established, such as present sense impression, excited utterance, then-
existing mental, emotional, or physical condition, recorded recollection, or
statement under belief of impending death.14

Prior Bad Acts

When are prior bad * Generally Inadmissible: The nature of domestic violence as a
recurring and escalating crime often creates the issue of the admissibilit

acts by the def endant of ”othef acts” evidencg. Generally, evidence of prior or subsequent !
admissible or criminal acts is not admissible in criminal cases.l> Numerous exceptions
. o ¢ o allow prior bad act evidence to be admitted. Such evidence is admissible
inadmissible in a if offered to prove motive, opportunity, preparation, plan, knowledge,
domestic violence identity, absence of mistake or accident.’e Additionally, courts may

. consider prior bad acts when setting bail, deciding pretrial conditions of
prose cution? release, imposing sentence, and determining conditions of probation.

* Exceptions: Where the probative value of the evidence is not
outweighed by the prejudice to the defendant,!” evidence of other acts



may be admitted to show motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.1® For example, if
the defendant claims the complainant’s injuries were accidental, evidence
of prior domestic violence may be admissible to prove defendant’s
culpable mental state and the lack of accident.

Res Judicata

* Victim Safety: One defense sometimes raised against a CPO
petition is res judicata, usually involving the assertion that the
petitioner is precluded from raising issues of violence in the CPO
action which could have been litigated in a prior divorce. "Under
Ohio law, the doctrine of res judicata is that an existing, final
judgment or decree, rendered upon the merits and
without fraud or collusion, by a court of competent jurisdiction, is
conclusive of rights, questions, and facts in issue, as to the parties or
their privies, in all other actions in the same or any other judicial
tribunal of concurrent jurisdiction."1® The res judicata defense in a
CPO case was rejected by Ohio’s Fifth District Court of Appeals.
That court pointed out that Ohio's civil domestic violence statute
provides remedies that are specifically "in addition to, and not in
lieu of, any other available civil or criminal remedies."20 The court
determined that this statutory wording "was intended in part to
preclude alleged domestic violence perpetrators named in a C.P.O.
petition from utilizing the doctrine of res judicata in this manner to
defeat the legislative purpose of protecting domestic violence
victims. Even if, theoretically, the claims in a protection order
petition could have been earlier raised, the reason for asserting them
in the petition is not to seek unnecessary repeat judgments against
the perpetrator, rather it is to ensure the safety of the victim."?!

The Child Witness

How should the court
manage the prospect
of a child witness in a
domestic violence
case?

* Child As Competent Witness: Children are present in 80% to 90%

of domestic violence cases?? and in 25% of cases when their mother is
murdered.?3 Therefore, the question of children testifying arises often in
domestic violence cases. In Ohio, any child may be called to the witness
stand; if under the age of ten, the child must appear to be capable of
receiving just impressions and relating them truthfully.2*

Protection of Child Witness: The court should assist counsel in
careful consideration of whether a child should be required to testify
against a parent, and in protecting the child from harm by the litigation
process.2> The court should be alerted to the possibility the child-witness
has also been abused.26



e
The Reluctant Victim

Why should the court ‘
expect little
cooperation from
many victims, and
what should be done
about it?

Victim Behavior: It may appear illogical for victims of domestic
violence to abandon proceedings, reconcile with the abuser, publicly
support the abuser’s denial and minimization of violence, or flee the
jurisdiction with the children. But if seen as survival tactics by those who
know their abusers better than anyone else, those actions appear less
illogical. It is important to remember most victims are seeking to stay
safe, while courts are seeking final solutions.

Judicial Considerations: Courts should not be surprised if some
victims are reluctant to proceed or testify, fail to appear for hearings, try
to dismiss protection orders, and then return later for help. Financial
pressures, lack of housing, fear of losing custody, and threats from the
abuser are possible reasons why it is difficult for many victims to follow
through, even when it appears obvious to others that they should. No
Ohio law permits courts to deny relief to victims who have failed to
complete prior court processes. Accordingly, punishing victims for
“wasting the court’s time” by such practices as punitive arrest, verbal
chastisement, threats to withhold future relief, or demanding petitioners
pay court costs to “teach them a lesson,” serve only the unintended
purpose of discouraging victims from seeking help from the justice
system in the future.

BestPractice e+ Response to Reluctant Victims: The Michigan Domestic Violence

Benchbook urges judges to focus on three specific concerns when dealing
with reluctant victims:27

» Coercion: A legitimate fear of death or injury deters many victims. If
a judge sees the victim appearing with the abuser to request
dismissal, one attorney appearing on behalf of both victim and
abuser, an abuser with a history of violence, a case with allegations
of serious violence, or any other suspicious circumstances, the court
should seek more information about the parties” situation before
taking action.

» Ambivalence About Outcome: Victims are ambivalent about
proceeding due to concerns with family preservation, financial
hardship, or retaliatory violence. The court can address such
concerns in several ways:

o Stress to all parties the court is in control, not the victim;
in criminal cases remind them the case is a matter
between the defendant and the state

+ Permit work release when appropriate
+ Provide adequate family support
+ Impose immediate sanctions for violations of court orders

o If the victim abandons a court proceeding, waive costs and
make it clear to all parties the court’s doors will remain
open to offer future protection, if necessary. Victims often
make several unsuccessful attempts before leaving their
abusers, but may not try again if they think courts will not be
receptive to their case.?8



» Lack of Confidence in the Justice System: Past encounters with the
justice system may contribute to a victim’s perception that it
cannot stop the violence, or worse, that it can but will not. This
perception can be created by such factors as: dual arrest of the
victim and perpetrator; court delays and complexity;
misinformation about the court system given by the abuser;
discourteous court or clerk employees; abusive tactics by opposing
counsel; being arrested for not appearing at court; failure of the
judicial system to arrest, prosecute, and sentence abusers for court
order violations; failure to force the abuser to provide financial
support; or the latest example of victim abuse by the judicial system
- arresting victims for “aiding and abetting” the violation of their
own protection orders.??

* Increasing Confidence in the Justice System: A court can increase
its credibility as a resource for domestic violence victims by:

» Expediting domestic violence cases.
» Providing adequate family financial support.

» Enforcing violations of protection orders and family support orders
strictly and promptly.

» Maintaining confidential victim records.
» Providing domestic violence training for court personnel.

» Providing clear information to unrepresented parties about court
procedures.

» Protecting unrepresented parties from abusive litigation tactics.

» Treating domestic violence offenses at least as seriously as stranger
violence.

» Working with community and criminal justice agencies for a
coordinated policy concerning domestic violence.

* Victimless Prosecution: The General Assembly in 1994 revised Ohio’s
arrest laws to allow prosecutors to go forward with domestic violence
cases whether the victim cooperates or not.30 Victimless prosecution is
not a new concept; every murder case is tried without the participation or
testimony of the victim. Given sufficient law enforcement investigation
and prosecutorial preparation, domestic violence cases can be brought to
court. Prosecutors in Quincy, Massachusetts, report an equal conviction
rate with or without victim testimony.

BestPractice  » How to Deal with a Victim Who Refuses to Testify: The state

of Washington's Domestic Violence Manual for Judges suggests several
court procedures for dealing with reluctant victims without
compromising their safety:3!

» Issue subpoenas for all victims to reinforce to the defendant that the
court, not the victim, controls the proceedings, and discourage
manipulation and intimidation.

» Establish procedures for obtaining detailed information to ascertain
whether a reluctant victim has been coerced or intimidated.

» Consider continuing the case to allow the victim to obtain legal
assistance and/or counseling from a victim/witness or domestic
violence program before proceeding further.



» Provide the victim with the same type of victim/witness protection
program as is provided to witnesses in drug and organized crime
cases, before the court considers coercing the victim testimony, if the
court concludes that there is a reasonable likelihood that the
perpetrator may inflict lethal violence on the victim in retaliation for
testimony.

» Arrest or incarceration of a domestic violence victim to compel
testimony generally should not be ordered since such an action may
serve only to re-victimize the victim.

» Judges should always make it clear to all parties that the court’s
doors will remain open to offer future protection if needed.
Separation is a process, not an event. Most victims leave several
times, testing their ability to survive on their own, before making a
final break.32 Victims of domestic violence may abandon all hope the
justice system will help and abandon all efforts to escape the abuse
if they perceive the court’s actions as belittling their experience or
the crime.
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Do courts have
statutory authority to
order counseling?

Counseling

Batterer intervention treatment or other appropriate counseling should be
ordered whenever the court finds that such treatment will serve the statutory
purpose of enhancing the safety of the victim and holding offenders
accountable. Judges who deal with domestic violence cases should fully
understand batterer intervention programs because they have the potential to
save lives and reduce recidivism. Minimal duration programs, anger

management in place of batterer education, diversion of criminal cases in lieu of
pleas or trials, or minimal judicial oversight have the potential to endanger lives

and increase recidivism. Experts point to judges as a primary determinant of
whether batterers successfully complete a program. Thus, this is a topic that
deserves careful judicial attention.

Statutory Authority

Effectiveness of Batterer Intervention Programs:

Increasingly, research indicates that the answer to the question, "Do
batterer programs work?" requires the answer, "That largely depends on
the courts." Judges should fully understand that batterer intervention
programs have the potential to save lives and reduce recidivism, or the
potential to endanger lives and increase recidivism. Experts believe the
drastic difference in those hinges not only on the quality of the program or
its participants, but also on the quality of judicial orders, supervision, and
enforcement. Several experts have noted the connection between programs
that are successful in discouraging re-offense and the court’s diligence in
pressuring defendants to complete those assigned programs.! "[W]ell-
established programs with sufficient reinforcement from the courts do
contribute to a substantial decline in re-assault and other forms of abuse."2

Civil Proceedings: The domestic relations court in its discretion may
order the respondent to attend a batterer intervention treatment program,
or other counseling.3

Criminal Proceedings: A batterer treatment program may be imposed
as a condition of a delayed sentence,* a condition of probation® or
community control.6 Courts can address five possible goals in sentencing.
Batterer programs are designed to address only one of those goals, so
judges are bound to be disappointed if they misuse this community
resource for other purposes.

» Protective Purpose: Batterer treatment programs serve no protective
purpose. Treatment is most valuable when used as a supplement to,
not a substitute for, court actions designed to protect the safety of
adult victims and children such as incarceration, supervised
probation and protection orders.”

» Punitive Purpose: Batterer treatment programs serve no punitive
purpose. Courts risk communicating to the offender and the
community that domestic abuse is not truly “criminal” when they
order treatment in lieu of punitive sanctions such as jail and fines.
Batterer treatment programs should not be used as a calendar
management tool, in lieu of trial and sentencing.?



» Restorative Purpose: Batterer treatment programs serve no restorative
purpose. Courts should not substitute treatment for restitution to
the victim or community through compensatory payments or
community service.?

» Deterrence Purpose: Batterer intervention programs are not
designed to serve any deterrence function. If no conviction results
from criminal acts of domestic violence, the community may
perceive the courts treatment of defendants and potential offenders
as soft on crime and as just another opportunity to avoid serious
consequences.

» Rehabilitative Purpose: The fifth judicial goal in sentencing,
rehabilitation, is the only function batterer programs are designed to
serve. Judges should limit their expectations to this goal and use
other sentencing tools to accomplish purposes other than
rehabilitation.

It is unrealistic for the judiciary to expect results from batterers” programs
other than possible rehabilitation, which may in turn provide benefits by
reducing recidivism. For other judicial goals the court must rely on other
sanctions: jail, comprehensive protection orders, and restrictive parenting
orders for protection; jail and fines for punishment; restitution orders and
attorney fee awards for restoration; and jail and fines for deterrence.

Court Procedures

What cons idera tl ons ¢ Indications: Batterer intervention treatment should be ordered
Sh ould th e court whenever the court finds such treatment will serve the statutory

. purpose of enhancing the safety of the victim and other family
entertain when members.10 Unless the court can make a finding the offender is unlikely
orderin g the offender to reoffend, and he is likely to spontaneously change his attitude

to treatment? toward violence against his victim, a treatment order is prudent.

* “First-Time” Offenders vs. “Serious” Offenders: The first time
the court sees an offender presents the best opportunity for a court that is
interested in preventing future violence. Since domestic violence usually
involves a high rate of recidivism!! and an escalating pattern of violence,
early intervention with the first-time offender can deter repeated and
more dangerous violence.12 More serious offenders appear to be obvious
candidates for batterer treatment. These are cases where physical violence
is severe or repeated, weapons are used or threatened, the abuser is a
repeat offender and other lethality factors are present. (See Lethality
Factors Tab.) However, these are also the cases where jail and other
punitive sanctions are also the most strongly indicated, prior to any court-
mandated treatment.

* Serving Community Interests: Court insistence on successful
batterer treatment serves interests beyond the abuser’s current victim and
children. Many researchers have found batterers tend to move from one
victim to another.13 Even if the justice system is successful in persuading a
batterer to leave the current victim alone, the community, the court
system, and other victims are likely to encounter the same individual
again in the absence of immediate successful treatment.



* Improving Chances of Success: Judges can have a positive effect
on participant success in a batterer intervention program in three ways:

» The court can help organize and then participate in a coordinated
community response team to prevent domestic violence, which
includes community pressure and incentives to encourage domestic
violence batterers to change their behavior. The court’s activities
should include helping to establish and monitor standards of
performance for batterer intervention programs.

» The court can specifically order successful completion of a
designated batterer intervention program in coordination with other
sanctions and the possibility incarceration for non-compliance. Such
orders increase the chance of successfully changing a batterer’s
behavior. Court-mandated treatment has been found to be more
likely to reduce recidivism than voluntary participation.

» The court can painstakingly monitor each individual ordered into
a batterer intervention program. Two significant benefits are likely
to result if a court monitors compliance with its orders. First,
recidivism rates in one study of those who completed a court-
ordered batterer intervention program were found to be half of the
recidivism rate of those who did not complete the program. Second,
diligent court monitoring was found to significantly improve the
rate of program completion.14

¢ Contraindications: In some circumstances, court-mandated batterers
treatment in lieu of incarceration is unlikely to succeed and may pose a
threat to victim safety and public safety. Courts should be reluctant to
grant treatment prior to incarceration, when:

» The victim fears re-assaults by the domestic violence perpetrator.

» Ordering the perpetrator to attend a batterer treatment program
outside of a prison setting poses a danger to the domestic violence
victim.

» The batterer has previously disregarded court orders.

» The batterer has previously failed to satisfactorily complete a
batterer treatment program.

» The batterer has unresolved substance abuse or mental health
problems which would interfere with batterer’s treatment.

* Use of Programs Can Increase Danger: At least half of all
domestic violence victims attempt reconciliation at least once. Victims are
more likely to reconcile if the abuser is in a batterer intervention program
because this offers hope of behavioral change and the cessation of abuse.
This may be an unrealistic expectation, but it is one commonly held by
victims and even some judges. By ordering an abuser into such a
program, the court, in effect, validates the program and implies that it is
to be trusted. If, in fact, the program does not meet accepted standards of
practice, the court may have unintentionally misled the victim to conclude
that she is safe. The knowledge that victims are relying on such programs
to deter violence against them should give judges additional incentive to
make sure court use of batterer programs is carefully thought out, that all
defendants are carefully screened for participation, that every defendant’s



involvement is carefully monitored by the court, and that the program
itself is carefully monitored by the court and the local domestic violence
agency.1?

Best Practi « Other Considerations:

» Warning of Consequences: The court should communicate to the
abuser satisfactory completion of the program is required, not
mere attendance. Satisfactory completion should mean attendance,
payment of fees, participation in group discussions, and compliance
with rules. The court should further warn the abuser failure to
satisfactorily complete the program will result in penalties such as
contempt sanctions, incarceration, revocation of community
control/ probation, or other consequences the court might deem
appropriate.

» Notifications & Monitoring: For any type of mandated intervention
program, the court should notify the treatment program of the court
order requiring successful completion of the program. Successful
completion should be evidenced by progress reports to the court
from the professionals conducting the treatment. A court employee
or a probation officer should periodically check with the treatment
program to confirm compliance. Programs accepting court
mandated offenders should be obligated to report to the court if the
offender misses any appointment. Failure to appear for an
appointment is not a privileged communication.1¢

» Costs: Persons ordered to complete batterer intervention treatment
should be required to pay the costs of that treatment. Most
programs arrange a payment schedule. Accountability for violent
behavior can be encouraged by economic consequences.

» Reinstatement: Court procedures should ensure proceedings are
promptly reinstated, if the court determines a new offense has been
committed and the offender is not progressing satisfactorily in the
treatment program. These developments should be regarded as
warnings of possible escalation of the violence, which require
immediate court intervention.

Best Practice: Duration of Batterer Intervention Treatment

How lon g should the * Duration of Treatment: Experts in the relatively new field of batterer
intervention treatment cannot yet tell courts how long abusers should be

court order an abuser ordered to participate in treatment in order to meet court objectives of

to attend counselin g? protecting victims and changing attitudes of domestic violence offenders.

However, experts agree:

» Longer is better. There appears to be a growing consensus a
minimum of one year is required for treatment to be effective.
California now mandates a full year of batterer intervention
treatment for persons convicted of domestic violence crimes.1”
Several state protocols require programs to be a minimum of 16 to
26 weeks in duration.



» Ordering batterer treatment for the maximum period allowed by
law has been found to be the approach that leads to the lowest rate
of recidivism.18 Offenders who successfully complete treatment
sooner can seek early termination of probation or other counseling
orders.

» Token programs of a few sessions or less serve no real treatment
purpose. An abuser’s complex, long-term behavior patterns and
attitudes about family violence are not easily changed in programs
of less than 26 weeks.??

Best Practice: Inadvisable Orders

Should the court ever * Victim Counseling: Criminal courts have no jurisdiction to order
0 15 g victims of crimes to undergo counseling. Domestic relations courts may,20
order the victim into but should not. By ordering a victim to undergo counseling, it furthers the
coumns ehng ? commonly held perception the legal system does not take domestic
violence seriously, and may communicate to the victim the abuse is her
fault.

* Joint Counseling: Experts almost unanimously recommend against
joint counseling or family therapy in domestic violence situations due to
the potential danger which such circumstances pose to victims.!

* Individual Therapy: Experts thoroughly concur group therapy is the
appropriate treatment method for batterers. Private individual counseling
with the abuser’s personal therapist should not be ordered as a substitute
for group batterer intervention treatment by specialists trained in that
field. By allowing an offender to keep his abusiveness private, the court
reinforces the notions that domestic violence is a private family matter,
not a crime.22

Is anger management * Anger Management Classes: Most abusers use violence, threats,
. emotional abuse, economic manipulations, etc. to maintain control of their
e]f ective trea tmentf o victims. Consider whether the abuser is holding a job without stalking his
ba tterers? boss or hitting his secretary. If outbursts of anger and violence occur only
in the abuser’s home, he apparently has his anger under control, and is
unlikely to benefit from anger management lessons.

* Mediation: Mediation is no more appropriate between a domestic
violence victim and perpetrator than it is between any other crime victim
and perpetrator. In domestic violence matters, mediation should rarely be
ordered in lieu of trial, sentencing, or appropriate batterer intervention
treatment. (See Mediation Tab.)

* Substance Abuse or Mental Health Counseling: Substance abuse
or mental health problems do not cause or excuse domestic violence;
treatment of the former is no substitute for treatment of the latter. Such
treatment should be ordered in addition to and not in lieu of batterer
intervention treatment. Otherwise, the result is a “sober batterer.”23



Best Practice: Standards for Batterer Intervention Treatment Programs

What standards * Program Philosophy: At least 25 states, though not Ohio,? have
. developed standards for batterer intervention programs into which
should a court require

individuals may be ordered by courts. Whenever a court orders a

for court-ordered respondent into batterer intervention treatment, it should be a program
" that meets specific standards the court has established, and should
programs: serve the court’s purposes of protecting domestic violence victims and

changing attitudes of domestic violence offenders. A program should
recognize the following principles:

» Domestic violence is a crime, not a pathology or mental disorder.

» Domestic violence may consist of a single act of violence and often
is a pattern of coercive control.

» The offender, and only the offender, is accountable for the violence.
» The first priority is victim safety.

» Primary aggression, self defense, and dual battering are distinctions
requiring different responses.

* Program Elements: The critical elements of a batterer intervention
program include: group sessions with other abusers; confidentiality
waivers for court and victim; on-going assessment; regular and reliable
reports to the court noting progress, new offenses, and non-compliance;
reports to the victim noting indicators of increased risk to the victim’s
safety; penalties for non-compliance; agreements for on-going monitoring
and consultation with local domestic violence agencies;
referrals for victims to advocacy programs; assessment of offender’s need
for victimization counseling in addition to batterer counseling and
coordination of efforts with local agencies.

The Lawyer’s Role

How can lawyers * Preventing Crime: A lawyer may reveal “the intention of his client to
ist clients i commit a crime and the information necessary to prevent the crime,
assist clients in notwithstanding attorney-client privilege.” No exception is stated just

dea ling with domestic because the intention is to injure a family member.25
violence behavior? * Duty to Report Child Abuse: All attorneys, including judges, are

under a statutory duty to report child abuse. This duty is mandatory, very
broad in scope, and arises immediately. The duty requires an attorney
(and many other professionals) to immediately report to the public
children services agency or police.2

» If the attorney “knows or suspects” that a child “has suffered or
faces a threat of suffering”

» If there is “any physical or mental wound, injury, disability, or
condition”

» If it is “of a nature that reasonably indicates abuse or neglect of the
child”



BestPractice ~ A Judge’s Consideration: Judges should encourage family lawyers

to, at minimum, screen all clients, victim, perpetrator, or child, for
possible abuse and the need to address safety and counseling issues.
“A lawyer’s silence constitutes collusion with the batterer and likely
malpractice.”?”

Best Practice » Disciplinary Considerations: While not specifically addressed in the

Disciplinary Rules, the requirements of professional competency?3
and the stated duties of a lawyer to a client?” indicate a lawyer
should advise a client to seek counseling for mental health, chemical
dependency, and/or battering behavior when those issues imperil t
the client’s health and legal interests, or the safety of the client’s
family. Courts should encourage lawyers to assist their clients by
offering such advice.

BestPractice , Ethical Considerations: “ Attorneys representing batterers need to

know that it is possible to ethically and zealously represent an
abuser without placing the victim in further danger. Since the
abuser’s lawyer may be the only person with any influence over the
batterer, speaking up can reap surprising results. [Several defense
counsel] suggest that private attorneys should be clear that
continued representation is contingent on the batterer’s
acknowledging the problem and entering a batterer’s intervention
program.”30

1. Edward W. Gondolf, Ed.D., M.P.H., BATTERER INTERVENTION SYSTEMS: ISSUES, OUTCOMES AND
RECOMMENDATIONS, Thousand Oaks, CA: Sage Publications (2002).

2. Edward W. Gondolf, Ed.D., M.PH., Questioning the Broward Experiment, DOMESTIC VIOLENCE
RePORT, April/May 2003.

3.R.C. 3113.31(E)(1)(f).

4. See Ronald B. Adrine and Alexandria M. Ruden, OHIO DOMESTIC VIOLENCE LAw, § 12.13, at fn
378 (2000).

5. R.C. 2951.02(C)(1)(b). For an explanation of valid probation conditions, see Adrine and Ruden,
supran.2, § 12.14, at notes 398-413 (2000).

6. R.C. 2929.15 to .17.

7. Mary M. Lovik, ].D., DOMESTIC VIOLENCE BENCHBOOK: A GUIDE TO CIVIL AND CRIMINAL
PROCEEDINGS, § 6.3, Michigan Judicial Institute (1998).

8.1d.

9.1d.

10. See Adrine and Ruden, supran.2,, § 10.17; § 11.13, at n.304 (2000).

11. One recent study found batterer intervention treatment to be the sentencing option which had
the greatest impact on recidivism. See Melissa Gross, et al., Court Sentencing Options and Recidivism
Among Domestic Violence Offenders, DOMESTIC VIOLENCE REPORT, Civic Research Institute, Inc.

(April/May 2000).

12. Since very few victims call the police until after multiple incidents of physical abuse, courts
rarely see actual first time offenders.



13. Family Violence: A Guide to Research, COURTS AND COMMUNITIES: CONFRONTING VIOLENCE IN THE
FamiLy (1993), National Council of Juvenile & Family Court Judges.

14. Edward W. Gondolf, The Impact of Mandatory Court Review on Batterer Program Compliance:
An evaluation of the Pittsburgh Municipal Courts and Domestic Abuse Counseling Center,

Executive Summary (1998) www.mincava.umn.edu/ papers/gondolf/pced.htm.

15. Larry Bennett, Ph.D and Oliver Williams, Ph.D., Controversies and Recent Studies of Batterer
Intervention Program Effectiveness, Minnesota Center Against Violence and Abuse (2002);
available at: www.vaw.umn.edu/Vawnet/ AR_bip.htm.

16. See Jenkins vs. Metropolitan Life Ins. Co. (1961), 171 Ohio St. 557.

17. Cal. Pen. C. 1203.097(a)(6).

18. Sonkin, The Assessment of Court-Mandated Male Batterers, DOMESTIC VIOLENCE ON TRIAL:
PsYCHOLOGICAL AND LEGAL DIMINSIONS OF FAMILY VIOLENCE 32 (Sonkin, ed. 1986).

19. A.R. Klein, PROBATION/ PAROLE SUPERVISION PROTOCOL FOR SPOUSAL ABUSERS 86 (March 30, 1989).
20. R.C. 3113.31(E)(1)(f).

21. David Adams, Treatment Models for Men Who Batterer: A Profeminist Analysis, FEMINIST
PERSPECTIVES ON WIFE ABUSE, 176-199 K. Yllo & M. Bograd, Eds. 1988, Sage, Newbury Park, CA.

22. See Gus B. Kaufman, Jr., Ph.D., Why Individual Therapy is Not Appropriate for Batterers, DOMESTIC
VIOLENCE REPORT Civic Research Institute, Inc. (February/March 2000).

23. See Adrine and Ruden, supran.2, § 11.13, at n.304 (2000).

24. In 1992, Ohio’s leading domestic violence resource agency, the Ohio Domestic Violence
Network (614-784-0023), issued proposed batterer treatment standards.

25. DR 4-101 (C) (2).
26. R.C. 2151.421(A)(1). Violation of this statute is a misdemeanor of the fourth degree, R.C. 2151.99.

27. Sarah M. Buel, Domestic Violence and the Law: An Impassioned Exploration for Family Peace, 33 FAM.
L. Q. 719, 725 (Fall 1999).

28. EC 6-1 through 6-6.
29. EC 7-5 through 7-12.

30. Sarah M. Buel, Domestic Violence and the Law: An Impassioned Exploration for Family Peace, 33 FAM.
Law Q. 719, 728 (Fall 1999).



Victim Advocates

Ohio is one of 24 states that provides for domestic violence victim advocates! in
their court systems. A victim advocate is a person who provides support and
assistance to a victim of domestic violence, both within and outside the justice
system. The role of the victim advocate is not to give legal representation, but to
provide support and assistance to the petitioner. Judges should not under-
estimate the valuable services which victim advocates also provide to the courts.
By assisting victims with court paperwork requirements, helping them track
court dates, exploring available legal services, explaining court procedures and
time constraints, encouraging honest and thorough disclosures, and reducing
anxiety over court appearances, victim advocates inevitably serve significant
court goals as well as help victims.2

Statutory Authority & Procedural Considerations

What statutory * TPO and CPO Proceedings: A victim advocate or another person

. . providing support to the victim has the right to be present at all stages of
considerations as to the judicial proceedings on a motion for a temporary protection order
victim adoocates must (TPO)? and on a petition for a civil protection order (CPO).4
the court take into * Criminal Cases: At a victim’s request, the court shall permit the victim
account? to be accompanied by an individual to provide support to the victim

unless the court determines exclusion of the victim is necessary to
protect the defendant’s right to a fair trial. The statute leaves to the judge
the decision of whether the support person may sit with the victim at
counsel table, but the statute has no meaning if the support person is
relegated to the audience with the rest of the public.?

* Assistance Provided by Victim Advocates: Victim advocates help
the court system by improving court efficiency and its ability to protect
victims of domestic violence crimes. Advocates explain court procedures
to crime victims, encourage victims to appear, guide victims through the
court system, and assist victims with safety planning. The legal system’s
support for a strong advocacy program has been shown to reap benefits
for the courts as well as for domestic violence crime victims. For example,
the Los Angeles district attorney’s office estimates that the ratio of
domestic violence victims who cooperate with prosecution procedures
increases to 70% when they have the assistance of victim advocates.¢ "In
several courts, judges report that battered women are more willing to
cooperate and testify when they receive information, emotional support,
community referrals, and trial preparation from victim advocates. . ."”

* Privilege: Ohio does not recognize a privilege for communications
between a victim and an advocate, so no confidentiality attaches to such
communications.8

Best Practice  » Other Privilege Considerations: Given the statutory nature of

the position of victim advocates, the court should not allow
advocates to be called as a witness, nor require them to disclose a
surname in any proceeding in the court without written leave for
good cause shown. The court should verify valid evidentiary
purposes are intended by forcing advocate testimony, and the
judicial system is not being used as a tool for further harassment of
the victim or victim advocate.



» Victim Advocate as Expert Witness: Where the evidence is
relevant and reliable, some courts have held that a victim advocate
may be called as an expert witness in domestic violence cases
concerning issues of emotional and behavioral patterns typical of
spousal abuse.?

* Unauthorized Practice of Law: At least six states, but not Ohio,
specifically exempt victim advocates from charges of unauthorized
practice of law when they are assisting victims within the scope of their
statutory authority.10 Providing general information about legal rights
does not constitute the unauthorized practice of law, as long as the non-
lawyer does not offer specific legal advice relating to those rights.11 A
Maryland Attorney General Opinion provided by the Supreme Court of
Ohio Board of Commissioners on the Unauthorized Practice of Law in
response to an inquiry on this specific topic states a lay advocate may
give the following services without practicing law:12

» Provide victims with basic information about the existence of legal
rights and remedies

» Provide victims with basic information about the manner in which
judicial proceedings are conducted

» Assist victims in preparing legal pleadings and documents
» Sit with a victim at the trial table, if permitted by the court

» Engage in the general advocacy of the rights of victims of battering
as a group

The Ohio State Legal Services Association’s (OSLSA) Domestic Violence
Resource Center?3 includes a section of information for domestic
violence advocates.

The issue of unauthorized practice of law in domestic violence cases is
summarized in a paper recently published online by attorney Mike Smalz
of OSLSA. It may be downloaded from the Domestic Violence Resource
Center.14 The paper defines and analyzes unauthorized practice of law for
Ohio non-attorney victim advocates and clerks of court. It briefly
discusses the relevant case law and the public policy arguments for
favoring a more permissive interpretation of unauthorized practice in the
context of the work of lay advocates and clerks of court in domestic
violence cases, and includes a detailed chart listing activities that are

arguably permissible or to be avoided.

Best Practice: Court-Based Advocacy

What are the benefits * Advantages of Court-Based Programs: To the extent resources

2 allow, each court should consider establishing a court-based victim
and f unctions Of advocacy program, as many Ohio counties have done. Such programs are

court-based adovoca cy beneficial to the court and the public it serves, as well as to victims, by:
programs ¥ » Making the justice system and legal remedies more accessible to
victims of domestic violence

» Improving court efficiency in managing its domestic violence
caseload

» Increasing victim safety

» Increasing batterer accountability



* Services Court-Based Advocates Can Provide: Consistent with
the ethical code of the National Organization of Victim Assistance, court-
based advocates would minimally perform the following functions. These
services may vary depending on whether the services are provided
through a civill® or criminal court:

» Contact and interview the domestic violence victim as soon as
possible, ideally before police leave the crime scene, but not later
than at the arraignment or initial appearance stage of the criminal
proceedings.

» Provide information regarding court procedures and legal remedies,
including civil protection orders available through domestic
relations courts, temporary protection orders available through
criminal courts, local resources for affordable or free legal counsel
and protection order enforcement resources.

» Assist in completing forms for protection orders.

» Communicate regularly with the prosecutor — only with the
victim’s consent — providing information not in the police report,
how the victim may be contacted, the current status of the
relationship between offender and victim, protection order
violations, etc.

» Maintain contact with victim, assist in notifying her of hearings and
case status and inform the victim how to contact the jail to check on
the release of the offender.

» Accompany victim to court hearings and arrange for a safe witness
waiting area and other protection services available in the court.

» Refer the victim and the victim’s children to shelter and other
needed services.

» Inform the victim of compensation potentially available through the
Ohio Crime Victims Compensation Program and assist with the
application process.

» Help deliver protection orders and court notices to victims unable to
attend arraignments or other court appearances due to hospital
stays, physical incapacity, lack of notice or other reasons.

» Remind law enforcement and judicial officials of the critical
importance of immediately notifying victims of release of offenders
from jail.

» Provide emotional support, crisis intervention, safety planning, and
advocacy services to the victim through the entire pendency of the
court case(s).
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Violence Against Women Act

Since the early 1990s, Congress has become involved in drafting federal

Violence Against Women Act (VAWA). This section briefly discusses VAWA,
related federal legislation, and their implications for state judges.

Full Faith and Credit for Protection Orders

What laws require * U.S. Constitution: State courts are already required, pursuant to the
. United States Constitution, to give “full faith and credit” to most final
courts to give full

court decisions delivered by other state courts.
faith and credit to the
. d * VAWA Mandates: State courts must provide full faith and credit to all
pro tection orders Of protection orders issued by any other state and enforce such protection

other states? orders as though they were the orders of the state; provided the
following due process requirements have been met by the issuing court:

» Jurisdiction: The state issuing the protection order must have
jurisdiction over the parties and the matter under the laws of that
state.2

» Notice and opportunity: The person against whom the order was
sought must have been given reasonable notice and opportunity to
be heard within the time required by the issuing state law, sufficient
to protect that person’s right to due process.3

» Mutual protection orders: These are enforceable interstate only if (1)
the responding party filed a separate complaint or other written
pleading seeking a protection order, and (2) a specific finding was
made by the issuing court that each party was entitled to such an
order.*

* Definition of Protection Order: For full faith and credit purposes, a
protection order is any injunction or other order issued for the purpose of
preventing violent or threatening acts or harassment against, or contact or
communication with or physical proximity to, another person, including
any temporary or final order issued by a civil or criminal court (other
than a support or child custody order issued pursuant to State divorce
and child custody laws, except to the extent such an order is entitled
to full faith and credit under other Federal law) whether obtained by
filing an independent action or as a pendente lite order in another
proceeding so long as any civil order was issued in response to a
complaint, petition, or motion filed by or on behalf of a person seeking
protection.?

* Registration Not Required for Enforcement: Any protection
order that is otherwise consistent with applicable federal law must be
accorded full faith and credit, notwithstanding failure to comply with any
requirement that the order be registered or filed in the enforcing State or
tribal jurisdiction.6

anti-domestic violence legislation. The majority of this legislation falls under the



* Military Enforcement of Protection Orders: In 2002, Congress
acted to require military installations to give full faith and credit to
protection orders issued by civilian courts. The new law requires the
military to give a civilian protection order the same force and effect it has
in the issuing jurisdiction. The Secretary of Defense is to promulgate
regulations to implement the law.”

¢ Full Faith and Credit in Ohio: In compliance with VAWA, Ohio
requires the acknowledgment and enforcement of all out-of-state
protection orders by both its courts and law enforcement agencies.®

Access to Victim Information

How does VAWA
attempt to protect
information about
domestic violence
victims from public
disclosure?

* Protected Information: VAWA includes several provisions designed to
prevent offenders of domestic violence laws from obtaining access to
information regarding victims of domestic violence.

* U.S. Postal Service Policy: VAWA requires the U.S. Postal Service to
prohibit access to victim information in the following two ways:

» Residential addresses: The U.S. Postal Service must deny public access
to the residential addresses of victims of domestic violence after
being presented with a valid protection order by such victims.?

» Domestic violence shelter addresses: The U.S. Postal Service must also
deny access to the addresses of domestic violence shelters after
receiving confirmation from the state domestic violence coalition of
its domestic violence shelter status.10

* Bureau of Motor Vehicle Policies: VAWA also prohibits, under the
Driver’s Privacy Protection Act, the dissemination or sale of any
information regarding licensed drivers (e.g. name, address, telephone
number, social security number, etc.).11

* Social Security Administration Procedures: The Social Security
Administration will provide victims of domestic violence with new social
security numbers upon the receipt of an affidavit by both the victim and a
supporting affidavit by a third party. The affidavit of both the victim and
third party must include written evidence of the domestic violence.
Examples of qualified third parties include medical professionals, police
officers, domestic violence shelters, etc.

Best Practice e Court Review: State courts should review all court rules, procedures,

and orders to ensure that the court does not disclose information which
federal law intends to keep protected. The court should also review
whether its rules and orders require or permit third parties, such as clerks
or parties to a pending case, to disclose protected information.



Domestic Violence Crimes under VAWA

What constitutes the * Interstate Domestic Violence: It is a federal crime for a person to
. commit “interstate domestic violence.”12 A person commits interstate
federal crime of

domestic violence in either of the following ways:
interstate domestic

. » Traveling across state lines to commit violence against a spouse or
violence? intimate partner: A person travels across state lines to commit
violence against a spouse or intimate partner by (1) crossing state
lines with the intent to kill, injure, harass, or intimidate a spouse or
intimate partner and (2) committing or attempting to commit a
crime of violence against that spouse or intimate partner while in
the course of or as a result of such travel.13

» Causing a spouse or intimate partner to travel across state lines by use of
violence: A person causes a spouse or intimate partner to travel by
way of violence by (1) causing a spouse or intimate partner to cross
state lines by force, coercion, duress, or fraud and (2) committing or
attempting to commit a crime of violence against that spouse or
intimate partner while either in the course of, as a result of, or to
facilitate such conduct or travel.4

+ Intimate partner is defined as “a spouse or former spouse of
the abuser, a person who shares a child in common with the
abuser, and a person who cohabits or has cohabited as a
spouse with the abuser.”15

How does interstate * Interstate Stalking: It is a federal crime for a person to commit
. . “interstate stalking.”16 A person commits interstate stalking in either of
stalk mg diff erf rom the following ways:

interstate domestic

5 » Traveling across state lines to stalk another person: A person travels

violence? across state lines to stalk another person by (1) crossing state lines
with the intent to kill, injure, harass, or intimidate another person;
and (2) such travel places that person in reasonable fear of the death
of, or serious bodily injury to that person, a member of the
immediate family of that person, or the spouse or intimate partner
of that person.l”

» Stalking another person from another state: Stalking a person from
another state requires (1) use of interstate commerce, (2) intent, and
(3) reasonable fear.18

How does federal law * Interstate Violation of a Protection Order: It is a federal crime for
. . a person to commit “interstate violation of a protection order.”19 A person
(e lize interstate commits interstate violation of a protection order in either of the

violation Of a following ways:

P rotection order? » Traveling across state lines and violating a protection order: A person
travels across state lines and violates a protection order by (1)
crossing state lines with the intent to engage in the requisite
conduct, and (2) subsequently engaging in such conduct.20

» Violating a protection order by causing another person to travel: A person
violates a protection order (1) by causing another person to cross
state lines by force, coercion, duress, or fraud, and (2) in the course
of, as a result of, or to facilitate such conduct or travel, engaging in
the requisite conduct.?! E



+ Requisite conduct is defined as conduct that (1) violates the
portion of a protection order that prohibits or provides
protection against violence, threats, or harassment against,
contact or communication with, or physical proximity to
another person, or (2) that would violate such portion of a
protection order in the jurisdiction in which the order was

issued.22
What federal firearms * Possession of a Firearm While Subject to a Protection Order:
restrictions are It is a federal crime for a person to possess a firearm while subject to a
tri ggere d by the qualifying protection order.?! This statute also applies to the possession
. of ammunition, as well as shipping or receiving any firearm or
1SS uanc? oy a ammunition through interstate or foreign commerce. A violation of 18
protectlon order? U.S.C. 922 § (g)(8) requires (1) notice and opportunity to be heard

concerning the order, (2) restraint of the requisite conduct; and (3) specific
finding or prohibition.

» Notice and opportunity: The protection order must have been
issued after a hearing at which such person received actual notice
and had an opportunity to participate.2*

» Restraint of the requisite conduct: The protection order must restrain
such person from (1) harassing, stalking, or threatening an intimate
partner of such person or child of such intimate partner or person;
or (2) engaging in other conduct that would place an intimate
partner in reasonable fear of bodily injury to the partner or child.2>

» Specific finding or prohibition: The protection order must include
either (1) a finding that such person represents a credible threat to
the physical safety of such intimate partner or child; or (2) by its
terms explicitly prohibits the use, attempted use, or threatened use
of physical force against such intimate partner or child that would
reasonably be expected to cause bodily injury.26

* Penalties for VAWA Violations: Federal VAWA penalties (violations
of 18 U.S.C. § 2261, 2261A, 2262) include:

» Life or Any Term: if death of the victim results.?

» Less Than 20 Years: if permanent disfigurement or life threatening
bodily injury to the victim results.28

» Less Than 10 Years: if serious bodily injury to the victim results, or if
the offender uses dangerous weapon.??

» Less Than 5 Years: any other case.30

» Fines may be assessed.3!

» Restitution of the full amount of the victim’s losses as determined
by the court shall be ordered for any offense under 18 U.S.C. § 2261
et seq.32

» Losses: include medical services; physical and occupational therapy
or rehabilitation; necessary transportation, temporary housing, and
child care expenses; lost income; attorneys’ fees, plus any costs

incurred in obtaining a civil protection order; and any other losses
suffered by the victim as a proximate result of the offense.33
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place prior to interstate travel and that enables the offender to force the victim to travel across state

lines.

.18 US.C. § 922(g)(8).
18 US.C. § 922(2)(8)(A).

.18 US.C. § 922(g)(8)(B).

.18 US.C. § 922(2)(8)(C)(i) - (ii).

.18 US.C. § 2261(b)(1), 22614, 2262(b)(1).
.18 US.C. § 2261(b)(2), 2261A, 2262(b)(2).
.18 US.C. § 2261(b)(3), 22614, 2262(b)(3).
.18 US.C. § 2261(b)(5), 22614, 2262(b)(5).
.18 US.C. § 2261(b), 2261A, 2262(b).

.18 US.C. § 2264.

.18 US.C. § 2264(b)(3).






Is mediation .

appropriate where
domestic violence is
present?

Mediation

Mediation & Domestic Violence

Mediation is different from other dispute resolution processes because the
mediator serves as an impartial third party. Other key elements of the
mediation process are: self-determination by the parties; making informed,
voluntary decisions and agreements and confidentiality.! The mediator
controls the process and assists the parties in their negotiations, but has no
decision-making authority.2 In Ohio’s court-connected programs those who
mediate the allocation of parental rights and responsibilities are prohibited
by statute from making recommendations to the court.3 In other court-
connected mediation programs, confidentiality provisions* ensure mediators
maintain confidentiality and do not make recommendations.

No Mediation of Violence: It is inevitable, given the prevalence of
domestic violence, courts and mediators will see many individuals

who are experiencing varying degrees of abuse. Research indicates 10% to
50% of women entering divorce mediation have experienced domestic
violence.> There is near universal agreement among mediation
professionals the issue of the violence itself should never be mediated.
That is, a court should never allow parties to bargain over whether there
will be violence.6

BestPractice ) Caution: While it is unlikely that a court would deliberately

order parties to mediate over when and how much violence will be
allowed, the very same effect can result from any ill-advised
mediation order on such issues as parenting when domestic
violence is present in the family.

Violence Inconsistent with Mediation Goals: The convergence of
mediation and domestic abuse raises critical challenges to the basic
premises of mediation.” How can participation be voluntary if an abused
party is ordered into mediation? What could a mediator ever do to
“balance the power” enough to allow parties to proceed fairly and safely?
If a court refers an abuse case to mediation doesn’t it imply the court

is not taking domestic violence seriously? How will a victim be protected
against further abuse? What is the propriety of having the victim and the
abuser in the same room together? The court should seek to answer all of
these questions to its satisfaction before ordering mediation where
domestic violence is present.

Model Code: The National Council of Juvenile and Family Court
Judges drafted the Model Code on Domestic and Family Violence in 1994
to give courts guidance relative to domestic and family violence issues.
The Model Code calls for courts to take special precautions with
mediation referrals in the presence of domestic violence or a protection
order.8




Guidelines for Court Ordered Mediation

What rules govern * Juvenile Court Cases: Several juvenile courts in Ohio operate
h digti programs that mediate domestic violence behavior in delinquency cases
when mediation may and child abuse, dependency and neglect cases.1

be ordered? : . .
* Parenting Cases: R.C. 3109.052 reflects the policy perspective that

mediating when domestic violence is present is generally inappropriate. It
provides for the mediation of parental rights and responsibilities in both
domestic relations and juvenile courts, but first the court must consider
whether any party has been convicted of or pled guilty to domestic
violence or child abuse. If so, the court can only order the parties to
mediation if it makes specific written findings of fact that mediation is in
their best interests.10

* Criminal Cases: The National Council of Juvenile and Family Court
Judges Model Code® recommends that there should be no mediation of a
domestic violence or stalking criminal charge, the rationale being the
appropriate treatment of domestic violence as a crime requires a judicial
determination in each case. There are no provisions to allow mediation in
Ohio criminal cases of domestic violence filed pursuant to R.C. 2919.25 et seq.

¢ Civil Protection Order Cases: The National Council of Juvenile and
Family Court Judges Model Statute also recommends there should be
no mediation of conditions of a domestic violence or stalking protection
order. The issuance of civil protection orders pursuant to R.C. 3113.31 may
appear to offer an opportunity for mediation, because the statute provides
for temporary allocation of parental rights and responsibilities; however
the statute does not specifically provide for mediation of any issues in a
civil protection order case. Such cases require quick judicial balancing of
victim safety, child safety, parental rights and parental responsibilities,
and are not appropriate for mediation.

Screening Cases for Mediation

How and w hy should * Screening for Violence: The Revised Code gives few guidelines to
. Ohio courts for determining whether mediation is appropriate. Certain
courts screen P otential circumstances make cases incompatible for mediation, or suggest the need
mediation cases fOT for special procedures to enhance safety of the parties if they do proceed.
. . Many court mediation programs, informed by lessons learned from the
domestic violence? victim advocacy community, have adopted policies and instituted

sophisticated screening protocols to address these concerns, usually by
rejecting for mediation cases where safety and fairness cannot be assured.

* Hidden Dangers of Domestic Violence Cases: There are good
reasons for judges to impose screening methods to identify inappropriate
cases for mediation, such as domestic violence cases. In the context of
mediation, one author summarized the dangers and objections in
domestic violence cases as follows: "Given these dynamics of an abusive
relationship, critics argue that mediation of these cases is inappropriate
and may be harmful. The primary criticisms, most closely related to the



screening issue, include: a lack of trained mediators able to recognize the
symptoms of domestic violence; a fear that the mediator may mediate the
occurrences of abuse thus implying the victim holds some responsibility
and, thereby, negotiating authority for the battering; a process concern
that the grossly unequal bargaining power inherent in violent
relationships renders one party unable to meaningfully participate in the
process; and a safety concern that mediators are failing to adequately
protect victims throughout the mediation process or punish the abuser."12

Best Practice » Court Ordered Mediation: “[Clourts ordering mediation should
institute a careful screening mechanism to predetermine the
presence of domestic violence. If the court then insists mediation
should occur, the victim and offender should not be in the same
room, and the victim should have legal counsel and/or an advocate
present.”13

* Varying Motivations for Mediation: Courts should not make
presumptions about who will want to mediate or their reasons for making
that choice. An abuser may want to participate in mediation out of
genuine concern for the children — or to avoid the authority of the court;
to delay the proceedings, and to continue control over the victim. A victim
may want to participate in mediation out of a desire to maintain some
control of the process — or due to lack of funds for litigation due to
coercion from the abuser, to placate the abuser, or to avoid a threatened
custody fight. It is therefore not uncommon for both parties to hide their
true motivations from the court.

BestPractice ~ Forced Mediation: The difficult question faced by the court is not
whether to allow mediation by parties who want to attempt it, but
whether to force parties to mediate when only one party wants to
try this process. Well-motivated parties could decide to mediate
even without court intervention. But if the court is asked to order
mediation or reverse its protection orders to allow mediation, careful
screening should be required to uncover hidden motives and
violence; this can prevent forcing a party into an unfair or
dangerous mediation process.l4

* Screening System Objectives: Before implementing a mediation
program, a court should ensure the following:

» There is a standard, comprehensive procedure for screening for
domestic violence before mediation.

» The mediator has special training in domestic violence and
mediation.

» The mediator uses processes and procedures that are appropriate for
the circumstances.

» The person who may be a victim of violence desires the mediation.

» The person who may be a victim of violence has the option to have
a supporting person of his or her choice in attendance at mediation,
including but not limited to an attorney or advocate.

» The parties have the capacity to mediate without fear of coercion or
control.15

* Screening System Components: Sample mediation screening tools
are available to courts.16 Typically, pre-mediation screening for domestic
violence consists of the following components:



» Records Review: A review of court documents to check for domestic
violence complaints, protection orders or convictions.

» Questionnaire: Each party completes a questionnaire which seeks to
ascertain the existence of behaviors suggestive of domestic abuse.
Many such screening tools, based on theories of power and control
in domestic abuse, ask questions regarding a wide range of coercive
or controlling behaviors. These questionnaires may be mailed to the
parties and returned to the court, or they may be completed in
person before the mediation orientation session.

» Personal Interview: Parties may also be interviewed by telephone or
in person. In-person, individual interviews are best because the
screener can assess body language and assure that the answers are
given in private without immediate coercion or fear of harm.1”

* Mediator Vigilance: Once parties enter mediation, the mediator has an
obligation to continue screening for abuse and assessing the parties’
comfort level with the mediation process. Mediators should be attuned to
how freely the parties interact with each other, disclose relevant
information, follow through on individual tasks, and adhere to minor
interim agreements.

* Opting Out: Either party or the mediator should be able to terminate
the mediation when it appears a party may be harmed if the process
continues or the process is not being used as intended. The mediator
must be careful in explaining the termination to the parties so as not to
implicate the victim. Lastly, in reporting the status of excluded or
terminated cases to the court, the mediator must comply with the
confidentiality rules 18 and limit the report to the fact that no agreement
was reached.

Other Guidance for Ohio Courts

What new guidance * Proposed Rule of Court: The Supreme Court of Ohio’s Office of
e g Dispute Resolution Programs, with guidance from the Supreme Court

on mediation may Committee on Dispute Resolution, proposes adoption of language similar

courts expect? to the National Council of Juvenile and Family Court Judges” model
language on mediation and domestic violence. This language could be
included in Rule 16 of the Rules of Superintendence for Common Pleas
Court. The proposal is available from the Office of Dispute Resolution
Programs or at its web site.1?

* Mediation Training Standards: Currently, most family mediation
training programs in Ohio include a maximum of two hours of training
content on domestic abuse. The Office of Dispute Resolution has
undertaken a project to significantly enhance mediator training on the
subject of domestic abuse and mediation. Goals include increasing the
consistency of practice among mediators, as well as ensuring safety for
mediation participants. The American Bar Association Center on Children
and the Law developed a model curriculum for training mediators on the
subject of domestic abuse20 and this is being adapted for use in Ohio. The
final product, a curriculum providing a minimum of 16 hours of
specialized instruction, is expected to be ready for use in 2002.
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Victim Referral
Resources

State Resources

OHIO Statewide Toll-free Information Line

1-800-934-9840
The Ohio Domestic Violence Network (ODVN) operates a statewide toll-
free information line that provides access to local domestic violence
shelter numbers 24 hours a day via a voice mail system. The number is
usually answered by staff during business hours. After business hours,
the system prompts a caller to select 1, then the first three letters of any
county in Ohio. The system then provides the number of the shelter in
that county or the closest shelter serving that county. At this number,
victims can order free of charge ODVN’s source book on domestic
violence, Information is Power.

National Domestic Violence Hotline
1-800-799-SAFE (7233)

The National Domestic Violence Hotline provides callers with crisis
intervention, information about domestic violence, and referral to local
programs 24 hours a day, in both English and Spanish. The Hotline also
has interpreters available to translate an additional 139 languages.

American Bar Association Free Legal Help Information Service
American Bar Association Service Center

541 North Fairbanks Court

Chicago, IL 60611

312-988-5522

Web site: www.abanet.org/legalservices/publicfree.html

Action Ohio Coalition for Battered Women

Contact: Phyllis Carlson-Riehm, Executive Director

36 West Gay Street, Suite 311

Columbus, Ohio 43215

1-888-622-9315

Web site: www.actionohio.org
Action Ohio Coalition for Battered Women is a statewide nonprofit
organization that provides an array of resources and services, including
information and referral, outreach and education, workshops and
conferences and legislative and public policy updates. Action Ohio
collaborates with other state and local organizations and enlists the support
of community volunteers for public awareness and prevention activities.
Action Ohio advocates for public policy reforms at state and federal levels,
in an effort to support domestic violence victims and to hold batterers
responsible for their actions.

Family Violence Prevention Center,

Ohio Office of Criminal Justice Services

Contact: Diana Ramos-Reardon, Program Manager

1-888-448-4842 (Ohio only) or 614-466-7782

Web site: www.fvpc.ohio.gov
The Family Violence Prevention Center serves as an information
clearinghouse for public and private organizations and individuals
throughout Ohio that strive to prevent family violence and provide
assistance to victims. The Center provides leadership for a coordinated
effort to reduce and prevent family violence in Ohio.



Ohio Domestic Violence Network

Contact: Nancy Neylon, Executive Director

4807 Evanswood Drive, Suite 201

Columbus, Ohio 43229

1-800-934-9840 or 614-781-9651

Web site: www.odvn.org

E-mail: info@odvn.org
The Ohio Domestic Violence Network’s (ODVN) Resource Center houses a
comprehensive collection of videos, books and articles on domestic
violence. Resources specifically for judges include the judicial curriculum
published by the Family Violence Prevention Fund. These items are
available for loan at no charge. In addition, ODVN maintains a
comprehensive list of batterer intervention programs throughout Ohio. The
web site provides links to more detailed information about Ohio’s local
domestic violence programs as well as links to other state and national web
sites on domestic violence. ODVN also offers extensive training programs,
and provides on-site and telephone technical assistance to communities
implementing a coordinated response to domestic violence.

Ohio State Legal Services Association

555 Buttles Avenue

Columbus, Ohio 43215

614-221-7201

Web site: www.oslsa.org
Ohio State Legal Services Association (OSLSA) is a two-part legal services
program, with a direct service component (Southeastern Ohio Legal
Services) and a state support component. The administrative offices and
state support center are located in Columbus. Direct service offices are
spread throughout central and southeastern Ohio. The office maintains a
statewide directory of Legal Aid services.

Ohio Domestic Violence Resource Center

Website: www.ohiodvresources.org/
The Ohio State Legal Services Association maintains this site, which includes
a searchable database of Ohio statutes and case summaries relating to
domestic violence and stalking, alerts regarding proposed or new changes in
the law, and tips for lay advocates.

The Supreme Court of Ohio
30 East Broad Street

Columbus, Ohio 43266-0419
1-800-826-9010 or 614-466-3456
Web site: www.sconet.state.oh.us/

* Domestic Violence Advisory Committee

Contact: Melissa Knopp, Program Manager for Specialized Dockets

614-466-4199

E-mail: knoppm@sconet.state.oh.us
This Committee is responsible for creating and updating the
domestic violence and stalking standard forms and
instructions which the Supreme Court of Ohio adopted for
mandatory statewide use in Supt. R. 10 et seq. The forms may
be accessed in the Rules of Superintendence section of the
court’s web site: www.sconet.state.oh.us/rules/superintendence/.



Texts

National Resources

* Office of Dispute Resolution Programs

Contact: C. Eileen Pruett, Director

1-800-826-9010 or 614- 752-4700

Web site: www.sconet.state.oh.us/dispute_resolution/
This Office is developing a model curriculum for training
mediators on the subject of domestic abuse, to increase the
consistency of practice among mediators, as well as ensure
safety for mediation participants.

* Ohio Judicial College

Contact: John Meeks, Director, or Christy Tull, Program Manager,

Family Law Education

1-800-826-9010 or 614-752-8677

E-mail: jcollege@sconet.state.oh.us

Web site: www.sconet.state.oh.us/judcoll/
The Judicial College provides education to judges, magistrates,
and other court personnel, including training on domestic
violence issues.

* Ohio Judicial Conference

Contact: Kenneth A. Rohrs, Executive Director

10 West Broad Street, Suite 1360

Columbus, Ohio 43215

1-800-282-1510 or 614-466-4150

Web site: www.state.oh.us/ ojc
Among many services to Ohio Judges, the Conference
publishes the Ohio Judges Resource Manual (2000), which
includes information on judicial handling of domestic violence
cases.

eRonald B. Adrine and Alexandria M. Ruden, OHIO DOMESTIC VIOLENCE
Law, West Group (2003).

*Sowald Morganstern, DOMESTIC RELATIONS LAaw, West Group (1997).

National Council of Juvenile and Family Court Judges (NCJFCJ)

P.O. Box 8970

Reno, Nevada 89507

1-800-527-3223

Web site: www.ncjfcj.unr.edu/
The Family Violence Department of the NCJFCJ provides information,
resources and tangible assistance for judges working in the field of
domestic violence, including a judicial curriculum. The NCJFC] developed
the MoDEL CODE ON DOMESTIC AND FAMILY VIOLENCE, which is available at
www.dvlawsearch.com/pubs/.

* National Judicial Institute

P.O. Box 8970

Reno, Nevada 89507

1-800-527-3223

Web site: www.ncjfcj.unr.edu/
The National Judicial Institute is a partnership created between
the NCJFCJ and the Family Violence Prevention Fund. Funded
by the U.S. Department of Justice, the Institute presents a
highly interactive symposium that allows judges from different
jurisdictions and levels of experience to learn from each other.



Family Violence Prevention Fund

383 Rhode Island Street, Suite 304

San Francisco, CA 941-5133

415-252-8900

Web site: fvpf.org/
The Family Violence Prevention Fund is a nonprofit organization that
develops domestic violence prevention strategies in the justice, public
education, child welfare and health fields. Among its programs are the
National Judicial Institute (see above), and development of model domestic
violence curricula for judges and other professionals. Three publications of
particular interest to judges with custody, civil and criminal jurisdiction,
respectively, are: Domestic Violence and Children: Resolving Custody and
Visitation Disputes; Domestic Violence in the Civil Court, and Domestic
Violence: The Crucial Role of the Judge in Criminal Court Cases. Available
at 415-252-8900.

Creating A Domestic Violence Court: Practical Guidelines and Best

Practices. The Family Violence Prevention Fund publishes guidelines and
best practices for those who want to create a DV court or are already
running one.Additional Information:

http:/ /store.yahoo.com/fvpfstore/creatdomviol.html

Judges Toolbox: http:/ /endabuse.org/programs/ display.php3?DocID=9925

State Family Violence Resources. A link to family violence resources in all
50 states is maintained by the National Center for State Courts.
www.nesc.dni.us/ KMO/Topics/FamVio/States/States/ FVNMSC.htm#OH

Online Domestic Violence Materials. The Minnesota Center Against
Violence and Abuse (MINCAVA) offers research, education, and access to
violence related resources, including many articles online.
www.mincava.umn.edu/library/read/

Domestic Violence Database. CAVNET (Communities Against Violence
Network) maintains an extensive online database of domestic violence
articles and resources, and a domestic violence newsletter.
www.cavnet2.org/

Domestic Violence Statistics. National Resource Center on Domestic
Violence publishes an online General Domestic Violence Statistics Packet,
Using Statistics and Evaluating Research
www.vawnet.org/vnl/library/general/NRC_stats-full. htm

The Firearms and Domestic Violence Resource Guide. The National Center

for State Courts (NCSC) now provides an online resource guide that
includes numerous links to web resources relating to family violence and
firearms such as: firearms laws and legislation; facts and figures on the
extent of the problem; resources available for the courts; and links to
articles, research reports, and literature.
www.ncsconline.org/WC/Publications/KIS_FamVioFirearmsPub.pdf.

Go to the NCSC Court Information Database, Family Violence Publications
Section at this link.

Batterer Intervention Program Standards. Michigan publishes the standards
adopted in each of the fifty states for managing batterer intervention
programs. www.biscmi.org/other_resources/state_standards.html.



State Justice Institute

1650 King Street, Suite 60

Alexandria, Virginia 22314

703-684-6100

Web site: www.statejustice.org/
The State Justice Institute was established by federal law in 1984 to award
grants to improve the quality of justice in the state courts, facilitate better
information sharing and coordination between state and federal courts and
foster innovative solutions to common problems faced by all courts. The SJI
has been providing funding on domestic violence issues since 1994. For
grant applications, research projects, and contact information check the web
site under grant information by category.

American Bar Association Commission on Domestic Violence

Web site: www.abanet.org/domviol/
The American Bar Association Commission on Domestic Violence website
provides valuable information and statistics on a wide range of domestic
violence issues and extensive links to other resources and organizations.
The website includes listings of ABA policies, training materials, legal briefs
and sample legal forms relevant to domestic violence issues and
proceedings.

Other Benchbooks Arizona: BENCHBOOK FOR ORDERS OF PROTECTION AND INJUNCTIONS AGAINST
HARASSMENT IN DOMESTIC VIOLENCE CASES, Judicial College of Arizona (1999).
Available at 602-542-9637.

California: CALIFORNIA JUDGES BENCHBOOK, DOMESTIC VIOLENCE CASES IN CRIMINAL
Courr (2000). Available at web site: www.ceb.ucop.edu/ catalog/crimgen.html.

Michigan: Mary M. Lovik, ]J.D., DOMESTIC VIOLENCE BENCHBOOK: A GUIDE TO CIVIL
AND CRIMINAL PROCEEDINGS, Michigan Judicial Institute (1998). Although some
references are state-specific, this Guide gives extensive and detailed assistance to
the court on the handling of every aspect of domestic violence cases. May be
ordered or read on-line at web site:
www.supremecourt.state.mi.us/courtdata/dvbench.htm.

New Jersey: DOMESTIC VIOLENCE PROCEDURES MANUAL, Issued under the
Authority of the Supreme Court of New Jersey and the Attorney General of the
State of New Jersey (1998). Available at 609-984-4228; web site:
www.judiciary.state.nj.us/.

Tennessee: Kathy Skaggs, Esq., Ed., TENNESSEE DOMESTIC ABUSE BENCHBOOK,
Produced by Administrative Office of the Courts and Tennessee Coalition
Against Domestic and Sexual Violence (2000). Available at (800) 448-7970; web
site: www.tscaoc.tsc.state.tn.us/.

New Mexico: Two online New Mexico Benchbooks are now available at

http:/ /jec.unm.edu/resources/benchbooks/. Both are thorough and well-
indexed, making them convenient to use. The Domestic Violence Benchbook covers
many aspects of that topic that will assist judges anywhere in the country. The
Criminal Court Benchbook includes discussion of trial and evidentiary issues that
can be applied in domestic violence as well as other types of cases.

Washington: DOMESTIC VIOLENCE MANUAL FOR JUDGES, Washington State Gender
and Justice Commission (1997). One of the oldest, most comprehensive Benchbooks
in the country for assisting judges in domestic violence matters. Although some
references are state-specific, this Manual is a valuable resource for judges in any
state. A newer version is due to be released soon. Available at 360-705-5290;

web site: www.courts.wa.gov/commission/ genderandjustice/ publicat.cfm.
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